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By J. A. CHISHOLM. 


UDGE HALIBURTON, popularly known 

as “Sam Slick,” from the name of the 
principal character in the ‘“ Clockmaker” 
sketches, played a very important part in 
the history of Nova Scotia for a period of 
over thirty years. He figured in political, 
in legal, and in literary affairs, and in 
each sphere of action he acquired very con- 
siderable repute. The reputation which he 
won as a legislator is greater than his repu- 
tation as a lawyer and judge; and the suc- 
cess of his literary work far surpassed the 
utmost measure of his success .at the bar, 
on the bench, in the legislature of his native 
Province, or in the House of Commons of 
England. It is indeed as the author of the 
“Sam Slick” papers, that his name is most 
likely to be long preserved. But it is in his 
capacity as lawyer, judge and politician that 
he will be most interesting to readers of 
THE GREEN Bac. 

Thomas Chandler Haliburton was of 
Scottish descent, the Haliburtons being an 
old family with whom Sir Walter Scott was 
connected through his grandmother. Sir 
Walter compiled a work entitled ‘The 
Memorials of the Haliburtons” for private 
circulation. Inthe eighteenth century some 
members of the family emigrated to America 
and settled in New England. ‘“ Sam Slick’s” 
grandfather, one of these emigrants, being a 
strong loyalist, removed from Boston to 
Windsor, N. S., about the time of the revo- 
lutionary war. His father, William Otis 





Common Pleas in Nova Scotia — an inferior 
court which was abolished in 1841. 

The subject of this sketch was born at 
Windsor, on December 17th, 1796. He en- 
tered King’s College at Windsor at the early 
age of fourteen, and was graduated B. A. in 
1815. 

As a student he is said to have been very 
proficient in the classics. 

After his graduation he devoted himself 
to the study of the law, and in 1820 he was 
called to the bar of Nova Scotia. He prac- 
ticed his profession in the old town of Annap- 
olis Royal. By his contemporaries he was 
considered a good lawyer; but the field in 
which he practiced was so restricted that 
small opportunity was given for the develop- 
ment of such legal talent as he migh. have 
possessed. As might be expected, the 
young lawyer took a warm interest in the 
political affairs of his country. Responsible 
government had not yet been established in 
Nova Scotia, and the Executive Council ad- 
ministered the public affairs with little or no 
regard for the wishes of the members of the 
popular or elective chamber. But, although 
the Assembly did not make and unmake ad- 
ministrations, it nevertheless exercised con- 
siderable influence over the public opinion 
of the Province, and it gathered to its walls 
many of the brightest minds of the colony. 
In the summer of 1826 elections were held 
throughout the Province, and Mr. Halibur- 
ton was returned as one of the members for 


Haliburton, was a judge of the Court of | the County of Annapolis. 
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He was a man of strong conservative in- 
stincts, utterly opposed to hasty and head- 
long change, but quite sensible of the neces- 
sity for reform where abuses existed. Al- 
though he was not one of the so-called re- 
formers of his day, he nevertheless advoca- 
ted measures of reform along safe and con- 
servative lines, which conferred a great boon 
upon his countrymen. His prudence is 
well illustrated by his first speech in the As- 
sembly—that on the customs bill. The cus- 
toms imposts were collected at the time by 
the Imperial authorities, who paid the sala- 
ries of the officers. The right of the colo- 
ny to wholly control the customs was as- 
serted somewhat defiantly by some members 
of the Assembly. This procedure Mr. Hali- 
burton opposed, and he advocated instead 
the appointment of acommittee to present an 
address to His Majesty asking in moderate 
and courteous but not less effective language 
the adjustment of the customs difficulty in 
the manner desired by the colonists. Bea- 
mish Murdoch, Q.C., who was himself a 
member of the Assembly at the time, gives 
the following description of Mr. Haliburton 
as a speaker: — 

“As an orator, his attitude and manner 
were extremely impressive, earnest and 
dignified; and although the strong propen- 
sity of his mind to wit and humor was often 
apparent, it seldom detracted from the seri- 
ousness of his language when the subject 
under discussion was important. Although 
he sometimes exhibited more auteur in his 
tone than was agreeable, yet his wit was us- 
ually kind and playful. He was 
not remarkable for readiness of reply in de- 
bate; but when he had time to prepare his 
ideas and language, he was almost always 
sure to make an impression on his hearers.” 

In the session of 1827, an occasion arose 
which gave Mr. Haliburton an opportunity 


to display his splendid powers of declama- | 
A petition from the Roman Catholics | 


tion. 
of the Province was presented to the Assem- 


bly on the 12th of February, praying for the | 





removal of the test oaths. A fortnight 
| later the petition was taken into consider- 
ation, and a resolution in accordance with 
the prayer of the petition was submitted. 
The resolution was moved by Mr. Richard 
John Uniacke in a speech of singular beauty 
and strength, and was seconded by Mr. 
Haliburton. Mr. Murdoch speaks of this 
speech as the finest piece of declamation he 
had ever listened to; and it is said that the 
celebrated Joseph Howe, himself the great- 
est of Canadian orators, while detailed to 
report the speech, was so captivated that he 
had to lay down his pen. No verbatim re- 
port of this speech has been preserved, but 
the following extract from a synopsis of it is 
taken from a contemporary record, and will 
convey some idea of the effort: — 

“In considering this question he should 
set out with stating that every man hada 
right to participate in the civil government 
of that country of which he was a member, 
without the imposition of any test oath, un- 
less such restriction was necessary to the 
safety of that government; and if that was 
conceded, it would follow that these tests 
should be removed from the Catholics un- 
less their necessity could be proved in re- 
spect of that body. He stated that the 
religion which they profess was called Cath- 
olic because it was at one time the universal 
religion of the Christian world, and that the 
bishop of Rome, from being the spiritual 
head of it, was called Pope, which signified 
father. Then, after tracing the origin and 
history of the temporal power to the time 
of Henry VIII, he said that in subsequent 
times it had been thought necessary to im- 
pose test oaths, lest the Catholics, who were 
the most numerous body, might restore the 
ancient order of things, and particularly as 
there was danger of a Catholic succession ; 
but when the Stuart race became extinct, 
the test oaths should have been buried with 
the last of that unfortunate family. What- 
| ever might be the effect of emancipa- 
_ tion in Great Britain, here there was not the 
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slightest pretension for continuing restric- 
tions; for if the whole house and all the 
council were Catholics, it would be impossi- 
ble to alter the constitution —the governor 
was appointed by the King, and not by the 
people, and no act could pass without his 
consent. What was the reason that Protes- 
tants and Catholics in this country mingled 
in the same social circle and lived in such per- 
fect harmony? How was it that the Catho- 
lic mourned his Protestant friend in death, 
whom he had loved in life— put his hand 
to the bier — followed his mortal remains to 
their last abode and mingled his tears 
with the dust that covered him, while in 
Great Britain there was evident hostility of 
feeling, and the cause must be sought in 
something beyond the mere difference of 
religion? Th estate of Ireland afforded a 
most melancholy spectacle: the Catholic, 
while he was bound in duty — while he was 
led by inclination, to support his priest, was 
compelled by law to pay tithes to the Prot- 
estant rector; there were churches without 
congregations—pastors without flocks, and 
bishops with immense revenues without any 
duty to perform; they must be something 
more or less than men to bear all this un- 
moved — they felt and they murmured; 
while on the other hand the Protestants kept 
up an incessant clamor against them that 
they were a bad people. The property of 
the Catholic church had passed into the 
hands of the Protestant clergy —the glebes 
—the tithes—the domains of the mon- 
asteries — who could behold those monaster- 
ies, still venerable in their ruins, without re- 
gret? The abodes of science —of charity, 
and hospitality, where the way-worn pilgrim 
and the weary traveler reposed their limbs 
and partook of the hospitable cheer; where 
the poor received their daily food, and in 
the gratitude of their hearts implored bless- 
ings on the good and pious men who fed 
them; where learning held its court, and 
science waved its torch amid the gloom of 
barbarity and ignorance. 





“ Allow me, Mr. Speaker, to stray, as I 
have often done in years gone by, for hours 
and for days amidst those ruins, and tell me 
(for you, too, have paused to view the des- 
olate scene), did you not, as you passed 
through those tesselated courts and grass- 
grown pavements, catch the faint sounds of 
the slow and solemn march of the holy pro- 
cession? Did you not seem to hear the 
evening chime fling its soft and melancholy 
music o’er the still sequestered vale, or hear 
the seraph choir pour its full tide of song 
through the long protracted aisle, or along 
the high and arched roof? Did not the 
mouldering column—the gothic arch — 
the riven wall and the ivied turret, while 
they drew the unbidden sigh at the work of 
the spoiler, claim the tribute of a tear to the 
memory of the great and good men who 
founded them? 

“It is said that Catholics were unfriendly 
to civil liberty; but that, like many other 
aspersions cast upon them, was false. Who 
created Magna Charta ? Who established 
judges, trial by jury, magistrates, sheriffs, 
etc.? Catholics! To that calumniated peo- 
ple we were indebted for all that we most 
boasted of. Were they not brave and loyal? 
Ask the verdant sods of Chrysler’s farm. 
Ask Chateauguay, ask Queenstown Heights, 
and they will tell you they cover Cath- 
olic valor and Catholic loyalty — the heroes 
who fell in the cause of their country! 
Here, there was no cause of division, no 
property in dispute —their feelings had full 
scope. We found them good subjects and 
good friends. Friendship was natural to the 
heart of man; it was like the ivy that seeks 
the oak and clings to its stalk, and embraces 
its stem, and encircles its limbs in beautiful 
festoons and wild luxuriance, and aspires to 
ics top, and waves its tendrils above it asa 
banner, in triumph of having conquered the 
King of the forest. 

“Look at the township of Clare :— it 
was a beautiful sight: a whole people having 
the same customs, speaking the same lan- 
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guage, and uniting in the same religion. It 
was a sight worthy the admiration of men and 
the approbation of God. Look at their 
worthy pastor, the Abbe Segogne: see him 
at sunrise with his little flock around him, 
returning thanks to the giver of all good 
things; follow him to the bed of sickness — 
see him pouring the balm of consolation 
into the wounds of the afflicted ; into his field 
where he was setting an example of industry 
to his people; into his closet, where he was 
instructing the innocence of youth; into 
his chapel, and you would see the savage, 
rushing from the wilderness with all his wild 
and ungovernable passions upon him, stand- 
ing subdued and awed in the presence of the 
holy man! You would hear the Abbe tell 
the savage to discern God in the stillness and 
solitude of the forest —in the roar of the cata- 
ract — in the order and splendor of the plane- 
tary system —and in the diurnal change of 
night and day. That savage forgets not to 
thank his God that the white man has taught 
him the light of revelation in the dialect of 
the Indian. 

“ After giving a detailed account of the 
expulsion of the French Acadians in 1755, 
Mr. Haliburton said that he did not ask for 
the removal of the restrictions as a favor; 
he would not accept it from their commis- 
eration: he demanded it from their justice. 
Every man who lays his hand on the New 
Testament, and says that is his book of 
faith, whether he be Catholic or Protestant, 
Churchman or Dissenter, Baptist or Metho- 
dist, however much we may differ in doc- 
trinal points, he is my brother and I embrace 
him. We all travel by different roads to 
the same God. In that path which I pur- 
sue, should I meet a Catholic, I salute 
him; I journey with him; and when we shall 
arrive at the fammantia limina mundi — 
when that time shall come, as come it must; 
when the tongue that now speaks shall 
moulder and decay— when the lungs that 
now breathe the genial air of heaven shall 
refuse me their office — when these earthly 





vestments shall sink into the bosom of their 
mother earth, and be ready to mingle with 
the clods of the valley, I will, with that Cath- 
olic, take a longing, lingering, retrospective 
view. I will kneel with him; and instead of 
saying, in the words of the presumptuous 
Pharisee, ‘‘Thank God I am not like that 
papist,” I will pray that, as kindred, we may 
be equally forgiven: that as brothers we 
may be both received.” 

That Mr. Haliburton would have been a 
permanent success as a politician, had he not 
adopted another career, cannot well be 
doubted. He had great aptitude for polit- 
ical affairs and enjoyed a large degree of 
popularity. But in 1829, he accepted the 
position of Chief Justice of the Court of 
Common Pleas for the midland division of 
Nova Scotia, and withdrew from the larger 
field for which his talents and education so 
well fitted him for useful service. He held 
the office of Chief Justice until the abolition 
of the court. His duties as judge of an in- 
ferior court were not such as called for any 
great legal abilities; and they were light 
enough to afford him sufficient leisure for 
the composition of some of his more fa- 
mous works. When the Court of Common 
Pleas was abolished in 1841, Judge Halibur- 
ton was made a puisne judge of the Su- 
preme Court, and held the latter position 
until 1856, when he resigned and removed 
to England. 

As Judge of the Supreme Court his du- 
ties required him to preside on circuit 
throughout the Province and to sit with his 
brother judges at Halifax on the hearing of 
appeals and such other business as properly 
came before the Court in banco in the first 
instance. It is no injustice to the memory 
of this celebrated man to say that his work 
as a judge was not enduring. There are no 
great decisions of his to which we can point 
as land-marks in the development of our 
law. Nevertheless he did his work well, 
and was a long way off from failure. Bright, 
cultivated and versatile, he could not be 
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a failure. But he found literary work more 
congenial than the ceaseless search for prece- 
dents. About a dozen of his decisions have 
been reported, and they are all to be found 
in James’ Nova Scotia Law Reports. A 
word about a few of them may not be out 
of place. 

In the Easter term of 1854, the court had 
to deal with the construction of an insurance 
policy in the case of Creighton v. The 
Union Insurance Co. The reporter states 
that Judge Haliburton “ delivered a long 
critical examination of the case, with 
reasons in extenso,” the substance only of 
his reasons being given in the official re- 
port. The following extract is given to 
show how he approached the difficulties of 
the case in hand. 

‘‘T concur in the opinion expressed by his 
Lordship, the Chief Justice— not merely 
for the reasons assigned by him, but for 
some others of a different nature. I shall, 
therefore, in conformity with my _ usual 
practice, merely mention those additional 
principles which have operated on my mind. 
The Attorney-General stated that decided 
cases were now more liberally interpreted 
than formerly; ke might have said that the 
law had of late been differently expounded. 
Mr. Justice Bliss seems to think that we are 
bound by the opinion of Sir James Mans- 
field, in Spitta v. Woodman. I beg leave to 
dissent from that proposition. The uncon- 
ditional surrender of private judgment to 
decided cases has drawn down the approbri- 
um of British statesmen on the study of the 
law; and it has been broadly asserted that 
its tendency is to cripple and confine the 
mind. Most of these remarks have more 
in them of flippancy than of truth. It does 
not follow that the study of the law limits 
the mind; but the mind may cramp itself 
by the mode in which it studies. If decid- 
ed cases are immutable, and so considered 
by the Courts where they are decided, as 
well as in those of more limited jurisdiction, 
like our own, we commit the fatal error of 





surrendering up our judgments to those of 
other men. But I view the subject in a dif- 
ferent light; and regard decided cases not 
as law—but evidence of law—or ex- 
positions of law. Englishmen boast of their 
common law as though it were peculiar to 
themselves; we, however, know that a com- 
mon law extensively prevailed in Greece 
and Rome, and now has existence in every 
civilized country of Europe, in the United 
States, and the North American colonies. 
The law has been defined by an ancient 
author of great celebrity to be ‘the decision 
and adoption of certain principles subse- 
quently sanctioned and recognized by the 
Courts.’ 

“He then winds up by stating it to be 
‘the golden rule of reason.’ Lord Coke 
calls it ‘ the right reason.’ 

“When Lord Thurlow was at the bar his 
practice was to take a case as he found it, 
and study it so inductively, till he reached 
his conclusion; when this was done he con- 
sulted Lord Kenyon—a great case man; 
and nothing proves more conclusively the 
value of decisions than the fact that in 
most instances he arrived at pretty much the 
same result as that set forth in the cases, al- 
though in a large number of instances his 
conclusions were sounder. Viewed in this 
light, the study of the law, so far from limiting, 
must enlarge the understanding. The com- 
mon law is elastic, it is remarkable for its 
plasticity and adaption to all varieties of cir- 
cumstances. In anew country like this — 
changing in its aspects, conditions, re- 
quirements, with every returning year; 
where new interests, new combinations, and 
new difficulties are perpetually arising, it is 
impossible to apply stringent rules with the 
same unvarying fixity that marks their ap- 
plicability to the circumstances of older and 
more stable countries. How can the same 
commercial rules be applied to a_ sparse- 
ly populated country — designated only by 
its latitude and longitude and a few log huts 
— as apply to Gibraltar or Malta?” 
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In the case of Murdoch v. Pitts, he de- 
cided at the trial that a promise to pay “as 
soon as possible” took a case out of the 
statute without proof of the defendant’s abil- 
ity to pay. Steps were taken to set aside 
the verdict, and the other members of the 
court in banco held that the verdict should 
be set aside on the authority of the case of 
Tanner v. Smart, 6 B. & C. 603. Judge 
Haliburton in a dissenting judgment strong- 
ly combated the authority of the English 
case as applied to the case in hand, and the 
following quotation from his decision will 
be more interesting on account of the vigor 
of its rhetoric than on account of the sound- 
ness of its law: — 

‘There have been a host of irreconcila- 
ble decisions under the statute of limita- 
tions. The objects and principles of the 
statute seem to have been lost sight of by 
the courts previous to the case of Tanner v, 
Smart, which decides that a mere admis- 
sion is not sufficient, but there must be an 
admission from which a promise may fairly 
and clearly be inferred. This decision was 
necessary from the previous unsettled state 
of the law; some of the decisions have held 
that any promise at all was sufficient to take 
a case out of the statute, and one on the 
other hand went the monstrous length of 
holding that a fraudulent man who admitted 
the justice of the claim, but declared that he 
would not pay it, should escape under the 
statute, which was only intended to shield a 
man who may have lost his receipt, as he 
would be very likely to have done after six 
years had elapsed, from paying his debt 
twice over; and to prevent the numerous 
cases of injustice which would arise from 
permitting parties to proceed without re- 
striction for the recovery of stale and neg- 
lected claims. The colonial courts fol- 
lowing implicitly these decisions, and thus 
surrendering their discretion and judgment 
to others, have been dragged through all 
these mutations. 

‘‘ But, although the decision in Tanner v. 





Smart was necessary at the time, too much 
has been made of it, and, in fact, whenever it 
comes up we hear of nothing else. It is ap- 
plied like Procrustes’ bed. If a case is too 
large for it, a piece is cut off, and if too small, 
it is stretched to the requisite dimensions. 
But, giving to that case the whole force 
which is claimed, I do not consider that the 
evidence in this case comes within it. 

“The construction to be put on the words 
used is a question for this Court, and if we 
tie ourselves down too closely to the case 
of Tanner v. Sharp, we are giving to it a 
legislative authority to which it is not enti- 
tled. My own opinion is that it may be 
called a protrusive decision, advancing far 
into the powers of legislation, and not so 
much explanatory of the statute as imposing 
to it additional conditions.” 

Shortly after his retirement from the 
bench he went to England. About that 
time an unseemly wrangle between himself 
and the provincial government arose in re- 
gard to his pension, and the matter was 
finally decided in his favor by the Privy 
Council. In 1859, he was returned to the 
English House of Commons, as Conserva- 
tive member for the borough of Launceston, 
and he continued to represent that borough 
to the time of his death on August 27, 1865. 
That he failed of success in the Imperial 
Parliament was unexpected by his political 
patrons; but it should not have been sur- 
prising. It must be remembered that he 
was over sixty years of age when he entered 
the English Commons, that the conditions 
there were new to him, and that his experi- 
ence in the Assembly of his native province 
was of only three years’ duration. Indeed, 
we have a more recent instance where a Can- 
adian public man of longer experience, and 
probably of greater capacity for public af- 
fairs, was translated from Canadian into Eng- 
lish public life with results very disappoint- 
ing to his friends. 

As the most illustrious man of letters that 
Canada has so far produced, Judge Hali- 
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burton will be long remembered. His ear- 
liest work was a history of Nova Scotia, pub- 
lished in two volumes in 1829 by Joseph 
Howe. Hisaccuracy as an historian has been 
attacked, and his account of the deportation 
of the Acadians in 1755, in which he de- 
nounced the act as harsh, has given rise to 
criticism from those who defend what even 
from their own point of view still remains a 
most cruel expedient. In 1835 he began the 
“Clockmaker” papers in Joseph Howe’s 
newspaper, the “ Nova Scotian,” and they at 
once attracted attention by their inimitable 
humor. Among his other principal works 
are “Bubbles from Canada,” ‘The Letter 
Bag of the Great Western,” “ The Attaché,” 
“ The Old Judge,” ‘‘Wise Saws and Mod- 





ern Instances,” ‘‘Nature and Human Nature,” 
“Rule and Mis-rule of the English in Ameri- 
ca,” and “ The Season Ticket.” The limits 
of the present article will not allow, nor 
does it fall within its scope, to make any ex- 
tended comment on the above works. <A 
few years ago a Haliburton Society was 
formed at Windsor, N.S., and that Society 
has published a very excellent “study” of 
Haliburton and his literary works from the 
pen of Mr. F. Blake Crofton, of Halifax, 
N.S. 


Judge Haliburton was twice married ; first 
to Miss Neville, the daughter of an English 
military officer; and secondly to Mrs. Wil- 
liams, widow of E. H. Williams, of Shrews- 
bury. 
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THE IMPRISONMENT OF DR. CORNELIUS HERZ. 


HE imprisonment of Dr. Cornelius 
Herz deserves some attention for more 
reasons than one. On grounds of humanity, 
there is much to arrest attention in this 
strange spectacle, unusual in England, of a 
man dangerously ill imprisoned in his bed- 
room for nearly three years, without trial or 
opportunity of defense. But apart from the 
hardships of the individual, there is another 
aspect of the situation deserving to be re- 
garded. 

It is of course well known that the whole 
law and practice of extradition is the young- 
est of the brood of Justice. But one result 
of this, in connection with the Herz case, 
appears to escape observation. It is simply 
that every case which in any important par- 
ticular leaves the path of mere routine, is 
bound to be a leading case, and set the 
fashion. The vast majority of the cases, 
with the exception of a few dozen, have 
arisen within the last twenty-five years. 1870 
is practically the beginning of the practice. 
If the present deadlock be not mended in 
some way, it will be the settled rule in Eng- 
land that sick men, whom it is impossible 
to bring to trial, are to be kept under lock 
and key at the good pleasure of a foreign 
Knowing what we know of 
foreign governments less civilized than the 
French, it can hardly be said that this pros- 
pect is reassuring. The notions of foreign 
princes and potentates on the point of lib- 
erty of the mere private person are not al- 
ways suited to English air. 

The present question has arisen on the 
Franco-British Treaty of Extradition, but it 
may arise in some other case under the 
Treaty with Germany, with Russia, with any 
of the Great Powers. Its importance is 
therefore perfectly general, as all extradition 
treaties are formed on the same lines. The 
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British Government agrees with the Govern- 
ment of some other state (usually civilized, 
but sometimes so by stretch of courtesy 
only) for the mutual surrender of criminals, 
or rather of accused persons, on requisition 
to be made in a prescribed manner. On 
receiving this foreign requisition, the British 
Government is empowered by statute to 
delegate the holding of a preliminary in- 
quiry to a special magistrate: for England, 
a magistrate sitting at the Police Court in 
Bow Street. If the magistrate, on holding 
this inquiry, should be satisfied that a prima 
facie case has been made out against the 
accused—such a case as would warrant 
him in sending the accused for trial before 
a British jury — he is to order his surrender. 
But, it may be asked, what is to prevent 
a foreign Government, distinguished by its 
tyrannical rule, from utilizing this procedure 
in order to get into its power its political 
opponents? The answer is that the Extra- 
dition Acts of Parliament which prescribe 
the procedure to be adopted by British 
courts, and the various extradition treaties, 
all contain provision to prevent extradition 
being misused in this way. Acts and treaties 
provide that political offenders are not to be 
surrendered, even though accused of ordi- 
nary crimes, if the magistrate who holds the 
preliminary investigation, or the Secretary 
of State for Foreign Affairs, is satisfied that 
the real object of the foreign Government is 
to punish for a political offense. Again, the 
Secretary of State has a controlling power 
over the whole process of surrender, and 
need not allow extradition in any case in 
which he thinks it should not be granted. 
These rules have worked well enough in 
most cases, though, of course, failures on 
the part of the authorities on this side of the 
Channel to detect, or to hold proved, the 
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existence of political motive in the prosecu- 
tion must inevitably occur. What the Herz 
case has conclusively established, apart from 
the difficulty of proving political motive in 
a case in which it notoriously exists, is the 
presence of two serious defects in the Extra- 
dition Acts and in the whole series of ex- 
tradition treaties. 

The defect in the Acts is due to the alto- 
gether indefensible restriction of the prelim- 
inary magisterial inquiry to the not very 
dignified precincts of Bow Street Police 
Court; even where the dangerous illness of 
the accused prevents his being brought with- 
in miles of London. The remedy for this 
obviously would be to allow the case to be 
investigated, with his consent, in his absence. 
The still more glaring defect in the extra- 
dition treaties is the absence of a provision 
requiring the foreign Government to with- 
draw its requisition when the dangerous ill- 
ness of the accused has been proved to the 
satisfaction of the British Government. The 
invidious task should not be imposed on the 
Secretary of State of refusing to allow extra- 
dition in such cases: the foreign Government 
should be required to refrain from demand- 
ing it. 

A bare enumeration of the facts of the 
case will show the absurdities and inconven- 
iences, to say the least of it, of the working 
of the present system. 

It is now two years and a half since Dr. 
Cornelius Herz was arrested at Bournemouth 
by the Scotland Yard authorities, at the in- 
stance of the French Government. He was 
accused of complicity in frauds, said to have 
been committed in connection with the Pan- 
ama Canal enterprise. It now seems toler- 
ably clear that, while much of the disaster 
which covered with grief the closing days of 
Ferdinand de Lesseps might fairly be attrib- 
utable to mismanagement on the part of 
some one, the allegation of actual fraud has 
never been supported; nevertheless, such 
was the accusation. What followed? The 
arrest was effected early in 1893. Since 





then Dr. Cornelius Herz has been usually 
confined to his bed, and always to his room. 
The reality and the serious nature of his ill- 
ness has been attested by Sir Richard Quain 
and other eminent British physicians. It is 
hardly credible, but it is true, that in the 
face of these well attested facts, and in the 
face of the repeated demands of this prisoner 
of British justice to have his case tried, it 
has not been tried, and he has not been re- 
leased. A technical defect in a British Act 
of Parliament, and a most marvelous delicacy 
of feeling for the susceptibilities of French 
administrators — which would be hurt if our 
Foreign Office asked them to withdraw their 
requisition for surrender — has kept an in- 
valid under arrest for the greater part of 
three years. 

But it may be said, and with truth, ‘The 
French Government is a civilized Govern- 
ment. Why would they seek to persecute 
an innocent man?” This question is sim- 
ple enough, but so is the answer. In the 
first place, no police, even the English, likes 
to give up its quarry. A case means, or 
may mean, promotion. French tribunals, it 
is whispered by French lawyers, are not 
anxious to surrender a case of which they 
have once been “ sazszs.”. Much more are 
policemen, inferior mortals to judges, touched 
here with the ardor of the chase. But more 
than this, a purely political motive comes 
into operation. None of the fleeting French 
ministries would like to face the odium of 
relinquishing the demand for the surrender 
of a “‘ Panamaist”” — or to incur the certain- 
ty of being accused of winking at the escape 
of a “cheguard.” Votes are the object in 
view. Enemies of a given minister, who 
themselves have no reason for believing 
Dr. Cornelius Herz more guilty than his ac- 
quitted companions, would jump very quickly 
at such a convenient stick with which to 
beat a minister. 

His acquitted companions, be it noted, 
for here a startling fact confronts us: all the 
other persons accused along with Dr. Cor- 
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nelius Herz are now free, and reside in Paris | 


or London. Some of them were convicted, 
in the heat of popular passion, seeking for 
some whole burnt-offering to be offered on 
the brink of the bottomless pit of Panama. 
But their release was ordered by the Court 
of Cassation, on June 15, 1893, on the 
ground that no legal justification existed for 
their conviction, and that they had been im- 
properly tried. 

It is another curious fact that in a decree 
of the 27th January, 1893, the President of 
the French Republic, and the Minister of 
Justice, while removing Dr. Cornelius Herz 
from his membership of the Legion of 
Honor, declared that the charge on which 
he was removed was barred by limitation 
under the French Codes, and therefore was 
one for which he could not be tried, if he 
were in France. 

The ministry, however, was not content 
with proceeding by administrative decree. 


Some months after its issue, notwithstanding | 


his absence through illness in a foreign ter- 
ritory, the prosecution of Dr. Herz was pro- 
ceeded with in the French courts. This 
process, which seems strange to English 
eyes, could be availed of by his prosecutors 
in France, although not open to his defense 
in England. Within a few days of the issu- 
ing of a certificate already referred to, signed 
by Sir Richard Quain and other physicians 
in attendance on Dr. Herz, the French court 
convicted the absent man on the stated as- 
sumption that he was contumaciously ab- 
staining from going to France. The court 
sentenced the accused, so summarily con- 
victed, to five years’ imprisonment — the 
highest term possible for the alleged offense. 
The court displayed its impartiality (already 
shown by its ignoring the certificate of the 
English physicians) by refusing to hear the 
advocate who appeared for Dr. Herz. His 
advocate challenged the jurisdiction of the 
court on the ground that at the time of the 
alleged offense his client was a grand officer 
of the Legion of Honor, and so subject only 





to a special tribunal. It is worth noting, 
that owing to a multitude of delays on the 
part of the prosecution, Dr. Herz’s appeal 
against this sentence only came before the 
Court of Cassation in August, 1895. It was 
rejected on the unprecedented ground that, 
as Dr. Cornelius Herz was a foreigner, he 
did not enjoy the same privileges as a 
Frenchman would if the Frenchman were, 
like Dr. Herz, a grand officer of the Legion 
of Honor. This striking specimen of judi- 
cial interpretation seems to have surprised 
most French lawyers. 

Meanwhile, some slight attention had 
been aroused in England. As a result of 
inquiries addressed to Ministers in the House 
of Commons it was announced in the first ses- 
sion of 1895 thata bill would be introduced to 
correct the Extradition Acts. It was un- 
derstood that this bill would meet the case 
of Dr. Herz. But, in fact, it only provided 
for holding the magisterial inquiry out of 
London : it merely removed from Bow St. 
its peculiar privilege of being the seat of 
the Extradition Court. It did not provide 
for the holding of the preliminary magiste- 
rial inquiry in the absence of a sick prisoner, 
although he demanded it never so loudly. 
Obviously it could not touch the case of 
Dr. Herz. 

The question now remains, — What steps 
can be taken to meet the evident failure of 
justice which has arisen, and must again 
arise, in cases of the illness of a prisoner 
whose surrender is demanded under treaty 
by a foreign Government. Another ques- 
tion, one of possibly greater urgency, is 
what is to be done for this untried prisoner 
who has been in confinement without trial 
for nearly three years ? 

The first question suggests its own reply. 
For the safety of the future, the Extradition 
Acts should be amended by permitting the 
preliminary investigation to be held in the 
absence of the accused, if he is shown to be 
seriously ill, and if he demands that the in- 
vestigation should be held in his absence. 
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Extradition treaties with France and other 
countries might be usefully amended by the 
inclusion as already suggested of a provis- 
ion that the demand for surrender should 
be withdrawn on proof, satisfactory to the 
British government, that the prisoner is dan- 
gerously ill. 

The second question,— What is to be 
done for the relief of Dr. Cornelius Herz ?— 
is one more of administration than of law. 
There is now no time for general legislation 
which would meet the concrete case. The 
only possibility of prompt action lies in the 
reserve powers of the Secretary of State for 
Foreign Affairs. On the ground that polit- 
ical motive is apparent throughout the pro- 
ceedings, the Secretary can arrest the whole 
process of extradition. Here he will be 
within his strict right, as defined by the law 
of England as well as the law of nations. 
On the other hand, he is entitled, under the 
ordinary usage of diplomatic intercourse— 
herein, of course, the law of England is 
silent— to represent to the French Govern- 
ment the grave inconvenience attaching to 
the present position in which the Govern- 
ment of a free country — the home of con- 
stitutional liberty, is placed. That is, that 
the British Government is reduced to retain- 
ing for an indefinite period in prison a sick 
man who cannot be tried, and who, as un- 
tried, is presumably innocent. 

Diplomatic remonstrance was recommend- 
ed to the late Government by a former So- 
licitor-General. Butshould remonstrance be 
unavailing — and even a published request 
of a British ministry might not excuse or 
palliate inthe eyes of the intelligent French 
elector the withdrawal of a charge against a 
‘‘Panamaist ” — then it will remain to be con- 
sidered what proofs there are of political 
motive in the institution, or the continuance 
of the prosecution of Dr. Herz. 

Is it really necessary to recite proof of a 
self-evident fact ? It is notorious that the 
Panama Canal scheme, itself ofiginating 
quite as much in political as financial mo- 





tives, has been in its fall as well as its rise iden- 
tified with political and vote-seeking pro- 
jects. The downfall of ministers—though, 
to be sure, that in France does not seem to 
require a cataclysm—the political death 
of party leaders, the fortunes of political 
journalists, all centred for years around the 
last dream of Ferdinand de Lesseps. It is 
of common knowledge that accusations of 
complicity with ‘‘Les Chequards” were 
made, and often untruly made, for political 
purposes. Common sense alone is sufficient 
to show that the persons truly or falsely 
supposed to be responsible for the loss of 
the untold millions taken from the pockets 
of a million French electors, and for the 
perhaps equally bitter loss of the glorious 
mirage of the profits of Panama, have to 
fear the votes of the elector as well as the 
process of the Ministry of Justice. 

Again, to come to the question from a 
different standpoint, what can be the motive 
of the French demand for the surrender 
of this last of the accused? The vindication 
of Justice ? But then we have the fact that 
the other defendants, of whom the accused 
was alleged to be an accomplice, were re- 
leased two years ago, by the order of the 
highest tribunal in France. 

A nervous anxiety to display to the elec- 
tor the utmost conceivable vigor in prose- 
cuting an accused Panamaist is visible not 
merely in persisting in the demand for the 
extradition of the accused Dr. Herz, but in 
the conduct of the prosecution in the French 
courts. The accused, kept in his bed by 
illness, is prosecuted in his absence. A cer- 
tificate of that illness and of its serious na- 
ture, from English physicians of the highest 
standing, is summarily set aside. The sever- 
est possible penalty is demanded by the 
prosecution and is inflicted by the court. 

A British Secretary of State for Foreign 
Affairs may very well admit the universally 
admitted, and put an end to this political 
persecution of a man who cannot be tried, 
but who can be and is imprisoned. By ex- 
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ercise of a wise discretion a real stain on the 
administration of justice in England can be 
removed. As has been truly pointed out in 
a memorial now being signed by members 
of the House of Commons, no treaty of ex- 
tradition can be held to bind a Government 
to a course of conduct which it never con- 
templated. 

The latest announcement in the House of 
Commons is that a new convention is being 
negotiated with the French Government, so as 





to allow the British Act of 1895, which au- 
thorizes the holding of a magisterial inquiry 
elsewhere than in Bow Street, to come into 
operation. It is not clear from the replies 
of the present Under-Secretary for Foreign 
Affairs whether the convention will modify 
the position of Dr. Herz. It is therefore 
well to recollect that the resource powers of 
the Secretary of State can always be fallen 


back upon. 
M. J. F. 


HENRY CLAY. 


WILBUR LARREMORE. 


OT for their fruits alone, not for their deeds 
We crown the patriot spirits of the past; 
For one, whose sky with changes overcast, 
Yet sought to pluck the flowers of hope as weeds, 
And strove to stunt humanity in creeds, 
This age that tastes the Future’s promise vast, 
And knows no word it says can be the last, 
His own age in admiring love succeeds. 


Faithful and pure; according to his light 

He toiled to make a nation strong and blest; 

The growing portent filled his heart with fright, 

But still his great words calmed the nation’s breast ; 
What though his dreams were vain beneath the sleight 
Of destiny — he loved and did his best. 
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APPEALS TO THE HIGHEST COURT. 


By Grorce H. WESTLEY. 


HE student of ancient and medizval 

jurisprudence will find no two phases 
of his subject of more fascinating interest 
than those of the trial by ordeal, and the 
appeal to the high court of Heaven against 
human injustice. With the former of these 
history has made us all more or less familiar. 
The trial by ordeal was an acknowledged 
institution of superstitious times. When two 
persons appeared before a judge with a case 


which he was unable to decide, he would 

remit the matter to the supreme court of | 
Then would follow one of those | 
| bears like lead upon the soul, I protest that 


Heaven. 


strange ceremonies. A familiar form was 


to present plaintiff and defendant each with | 
a sword and let them fight it out, the winner | 
of the duel being adjudged the winner of | 
| iniquitous and cruel judge, I summon thee 
| to meet me before the throne of God!” 


the case. 
Another method was to have the accused 


plunge his arm into a cauldron of boiling | 


oil, and still another, to offer him blessed 
bread which he was to swallow, after saying, 
“If I be guilty, may this bit of bread choke 
me.” 

Weare told that Richardis, wife of Charles 
the Fat, in order to prove her innocence, had 
to walk in a waxed linen dress between two 
blazing fires. And again that the Empress 
Cunegunda, being charged with infidelity, 
was compelled to walk barefoot over red-hot 
ploughshares. The trial by ordeal appears 
to have arisen from the belief that God would 
defend the right, if need were, by a miracle. 

With the second phase I have mentioned 
we are not so familiar. In olden times, when 
religious intolerance prevailed, and when 
might was right, and the weak were often 
overborne by the strong, it sometimes oc- 
curred that the victim of an unrighteous 
judge would, in righteous indignation, cry 
out for justice to the great Judge of all the 








earth. Instances of this nature are not rare, 
although they have not often been drawn 
from their obscurity and collected together. 

One of the most striking appeals against 
human injustice was made in 1313, when, 
because of their wealth and power, but for 
no crime, the Templars were condemned by 
Pope Clement V and King Philip the Fair 
of France. Du Molay, the grand master of 
that order, was arrested and burntalive. As 
he stood on his funeral pyre, he said in calm, 
clear tones, ‘‘ Before heaven and earth, on the 
verge of death where the least falsehood 


our sole guilt has been that we trusted the 
seductive words of the Pope and the King.” 
Then raising his voice he cried, ‘ Clement, 


Some accounts say that he included Philip 
also. However, before a year had passed 
both the Pope and the King were dead. 

A still more remarkable incident of this 
nature occurred in Gothland. It appears 
that a certain John Turson, being accused 


| of a crime, was at once dragged before a 


magistrate. Although the man was not 
guilty, that worthy, who was found seated 
on horseback, condemned him to an imme- 
diate death. Turson protested his innocence, 
but finding his words in vain, he summoned 
his judge to appear with him before the 
judgment seat of God. As the executioner 
struck off Turson’s head, the magistrate fell 
from his horse and broke his neck. 
Knyghton, the old chronicler, tells us 
that a year after the death of Robert Gros- 
téte, Bishop of Lincoln, who had many a 
struggle with Pope Innocent IV, he, the 
dead bishop, appeared before his old enemy 
and said to him, “‘ Stand up, wretched one, 
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and come to judgment!” As the Pope 
hesitated the ghostly bishop raised his pas- 
toral crosier and struck Innocent on the 
breast, so that he died on the following 
day. This was in 1254. 

The case of Nanning Koppezoon, who was 
executed by the governor of Holland in 
1575, offers a striking illustration on this 
subject. We are told by Mr. Motley that 
this unfortunate man bore with perfect for- 
titude a series of incredible tortures. I 
need not describe these with all their sick- 
ening detail, it will suffice to suggest the 
brutal ingenuity of his persecutors if I sim- 
ply mention one of them. A large vessel 
being inverted on his naked body, under it 
were placed a number of rats. Hot coals 
were then heaped upon the vessel until the 
rats, rendered furious by the heat, gnawed 
into the very bowels of the suffering victim 
in their agony to escape. When, after sur- 
viving these horrors, the wretched man was 
finally led to execution, Julian Epeszoon, 
the Calvinist minister, endeavored by loud 
praying to drown his voice, that the people 
might not rise with indignation. With his 
last breath the dying prisoner solemnly 
summoned the unworthy pastor to meet him 
within three days before the judgment seat 
onhigh. ‘“Itis a remarkable and authentic 
fact,” continues Mr. Motley, “that the 
clergyman thus summoned went home pen- 
sively from the place of execution, sickened 
immediately and died on the appointed 
day.” 

About the middle of the eleventh century, 
Meinwerk, Bishop of Paderborn, was drawn 
into a quarrel with a certain monk who 
abused him with great violence and brought 
against him many unjust charges. Wearied 
out with vainly refuting these charges, the 
good Bishop at length said, “ Well, let us 
appear together before the Judge of both, 
and let Him decide between us.” Strangely 
enough on the day the bishop died, the 
monk died also. 

When in 1651 Limerick was besieged by 





Ireton, Cromwell’s commander, a large bribe 
was offered Terence O’Brien, Bishop of 
Emly, to exhort the people to surrender. 
This the Bishop refused, and when at length 
on the yielding of the city, he fell into the 
hands of Ireton, that stern Puritan at once 
sentenced him to death. Turning to the 
commander the prelate said, “1 summon 
Ireton, the arch persecutor, to appear in 
eight days before the heavenly tribunal, to 
answer for his deeds of cruelty.” The eighth 
day arrived and Ireton, stricken with the 
plague, was a corpse. 

We may find several remarkable incidents 
of this sort no further back than the eigh- 
teenth century. Sophia Dorothea of Zelle, 
after being divorced from George I, retired 
to the castle of Ahlen where she lived in 
confinement for thirty-two years. Just be- 
fore her death, in 1726, the recollection of 
her wrongs coming strongly upon her, she 
wrote a letter to the King denying the 
charges that had been made against her, 
and solemnly citing him to appear before 
the judgment seat of God, there to answer 
for his conduct towards her. Eight months 
later while George was riding to Hanover, 
this letter was thrown in at the coach win- 
dow, and dropped in his lap. Reading it, 
he became so terrified by its contents, that 
he fell into a convulsion, and was taken from 
the coach a corpse. 

But the most remarkable case of all I 
have reserved for the last. It occurred in 
Germany in 1703. It appears that in the 
church of Barlt there were two pastors, who 
differed widely in their religious opinions. 
Wattenbach was a man of very liberal views, 
while Hoesch was a severely orthodox Luth- 
eran. Naturally the two could not get along 
together, and at length Hoesch, with the as- 
sistance of the provost Hahn, set about to 
have the obnoxious pastor deposed. It was 
a long and bitter fight, and it went through 
several stages until finally the case reached 
the royal court. Here on a charge the par- 
ticulars of which are not given, Wattenbach 
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was tried, and sentenced to expulsion from 
his pastorate. When he heard this, he asked 
if there was any appeal from the decision. 
On being answered that there was none, he 
said solemnly, ‘‘ I, John Caspar Wattenbach, 
refer my cause to Heaven. I cite the pro- 
vost Hahn to appear this day twelve weeks, 
the Chancellor who has given judgment, to 
appear this day fourteen weeks, and my 
prosecutor, the fiscal officer, at the same 
time, and all my witnesses who can testify 
to my innocence to attend within a year and 
a day before the Divine tribunal.” At these 
solemn words there fell upon the court a 
death-like stillness. The Chancellor was 
the first to break the silence, and he rebuked 
the speaker for his profane language. Wat- 
tenbach replied that the sentence of the 
court had destroyed his repute and cast him 
and his family into utter poverty. Having 
no other redress, he said, he was compelled 
to make this appeal. Leaving the court 
room shortly after, Wattenbach returned to 
Barlt, and removed his family from the par- 
sonage. Sixteen days later he died. 

The twelve weeks alloted to Provost Hahn 





expired on the 24th of June. The day was 
Sunday, and the provost preached on a pas- 
sage from Luke 1, 57-80, that being the 
gospel for the day. He had never felt in 
better health or spirits in his life. In the 
afternoon he sent a message to the Chan- 
cellor, reminding him jokingly of Watten- 
bach’s summons. Before the messenger re- 
turned he was taken with an apoplectic fit 
and in a few minutes he died. 

Exactly two weeks later, their time having 
also elapsed, the Chancellor and the prosecu- 
tor passed away, and before the year and a 
day had gone by, every one of the witnesses 
summoned by Wattenbach to attest his in- 
nocence were dead. 

Strange as this story is, it appears to be 
authentic. The provost Burchard who was 
present at Wattenbach’s earlier trials, gives 
us the account of it, and the parish registers 
of Barlt certainly confirm many of his state- 
ments. If we could believe the death of Hahn 
to be a mere coincidence, it would of course 
be easy to account for the subsequent deaths 
on the score of nervous terror. But was it 
a coincidence? 
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THE SUPREME COURT OF MAINE. 


II. 


By CHARLES HAMLIN. 


THER SHEPLEY, the fourth Chief- 
Justice was a native of Groton, Mass., 
where he was born Nov. 2, 1789. He was 
the second son of John Shepley and Mary Gib- 
son Thurlow. On his mother’s side he was 
the grandson of Captain Thurlow of the 
Revolutionary Army. 

The Shepleys came from Yorkshire, Eng- 
land, and their earliest representative appears 
at Salem, Mass., about 1637. In 1700 the 
name of John Sheple is found at Groton. 
Ether was his lineal descendant in the sixth 
degree. The race was sturdy and vigorous, 
and the family one of the best from which 
New England derives all that it reveres for 
character and ability. For many years the 
Shepleys were prominent in public affairs. 
Mr. Willis in his “ Lawyers of Maine” says 
Ether’s father was an orderly sergeant in a 
company in the Revolution, held several 
town offices, was a farmer, fond of reading 
and a man of general information. 

Ether Shepley was fitted for college at 
Groton Academy under Caleb Butler, and 
having entered Dartmouth was graduated 
in 1811. Daniel Poor, the missionary, Pro- 
fessor Park of the Harvard Law School, and 
Amos Kendall, Postmaster-General, were 
among his classmates. For two years he 
read law in the office of Dudley Hubbard, 
at South Berwick, assisting that gentleman 
in his large collection business. Later he 
pursued his studies with Zabdiel B. Adams 
in Worcester county, and Solomon Strong 
in Hampshire. He began to practice at 
Saco in 1814, after his admission to the bar. 
He soon took the lead among the young 
practitioners and easily retained that posi- 
tion by his industry, close application and 


| 





practical ability, all which served to give | 


him a high social standing in the commun- 
ity. In 1819 he became interested in poli- 
tics, the prominent question -being that of 
the separation, and was chosen to represent 
Saco in the General Court, and member of 
the convention that drafted the Constitution 
of Maine. In February, 1821, he was ap- 
pointed U. S. District Attorney and served 
with ability for twelve years, through Mun- 
roe’s second term, the whole of Adams’s, and 
the first four years of Jackson’s administra- 
tion. 

In 1833, he was elected to the U. S. Sen- 
ate as the successor of John Holmes, and 
proved to be an able representative, distin- 
guishing himself as a supporter of President 
Jackson. The Democratic leaders in the 
Senate felt themselves unequal in debate to 
Clay and his followers who were allied with 
Calhoun; they welcomed the advent of a 
speaker like Mr. Shepley. Early as January, 
1834, he made a three days’ speech sustain- 
ing the President’s removal of deposits, the 
all-exciting event of the time. ‘In the new 
senator,” writes Gov. I. Washburn, Jr., “they 
found a Democrat of the strictest sect, a man 
who believed in the uses and functions of 
party, and of the merit that attached to an 
intelligent allegiance to party, and who was 
prepared to do manful battle for it.”. . . “ But 
he never permitted his action to be con- 
trolled by his party ties in opposition to his 
real convictions.” . . . ‘ His clear and logical 
mind would be satisfied only with the order- 
ly marshalling of facts, and the sober and 
severe processes of dialectics. He partici- 
pated but seldom in the general debates, 
and spoke only at considerable length on 
important and pressing questions.” 

His most cogent and thoroughly convinc- 
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ing speech in the Senate was on the French 
Spoliation Bill. Of the subject he was a 
complete master. Speaking of the indem- 
nity due to our citizens from the United 
States for the wrongs which France admitted 
she inflicted on them, he uses the memora- 
ble words, “‘Our government pocketed the 
consideration and repudiated the debt.” In 
closing his speech, Dec. 22, 1834, on this 
Bill, his last sentence is ‘‘ an apple of gold in 
a picture of silver.” He said, “ Things are 
so rightly ordered here, that to do justice to 
all others is to serve ourselves best.” 

Congressional life, however, did not ac- 
cord with his taste or training; and the State 
became the gainer when he accepted an ap- 
pointment on the bench of the Supreme Ju- 
dicial Court of Maine, tendered him by Gov. 
Dunlap in September, 1836, to fill a vacancy 
caused by the resignation of Judge Parris. 
His first term of service was at Bangor. It 
began about the end of October and lasted 
until late in December. He found the docket 
full to repletion with cases growing out of 
the eastern land speculations. Judge Nich- 
olas Emery quaintly said ‘“ It needed to have 
its backbone broken.” Judge Shepley did 
break it. He showed immediately that he 
was a power on the bench, which, although 
gracious and ever courteous, was not to be 
trifled with, and who was resolved “ that the 
facts were to be elicited only after the rules 
of law.” He held rigidly to the practice 
of the principle that justice was to be found 
in a faithful adherence to legal principles 
and rules. It was a frequent saying of his, 
‘“‘The law is the rule of decision, and the 
law is the justice of every case.” 

He became the successor, with the gen- 
eral concurrence of the bar and the public, 
of Chief-Justice Whitman, in 1848, upon the 
latter’s resignation. His long experience as 
a jurist and judge, the fidelity and acuteness 
he had always exhibited, made his appoint- 
ment an eminently fitting one. His learn- 
ing, impartiality, decision, promptitude and 
ability are amply illustrated in the twenty- 





seven volumes of the Maine Reports, from 
the fourteenth to the fortieth, inclusive. His 
opinions are characterized with that clear- 
ness, directness, and force that no one can 
mistake the point he endeavors to establish. 

He keenly enjoyed the excitement of a 
skilfully conducted trial and watched its 
movements with as keen a zest as that of 
the stoutest Roman in presence of the glad- 
iatorial combats of the arena; but he never 
lost sight even for a moment, of the law and 
the justice involved in the contest. 

Strongly attached to professional and ju- 
dicial life, he would not permit any outside 
allurements to withdraw him from it, and 
resisted all solicitations to accept political 
positions under the general government. 
Not only did he decline the office of Attor- 
ney-General of the United States, but also 
that of Governor of Maine. As a judge he 
abstained from politics, nor would he give 
recommendations to his best friends for po- 
litical office. His pastor, the Rev. Edward 
Y. Hincks, of the State Street Congregation- 
al Church, in Portland, and of which Judge 
Shepley was one of its founders, says in a 
sermon delivered Jan. 21, 1877, “ He was 
an eminent member of a class of laymen 
who, during the past generation, adorned 
the Congregational churches of New Eng- 
land,—men of high station and eminent 
ability, who laid their gifts in humble devo- 
tion at their Master’s feet.... He had the 
passionate love of righteousness which was 
the noblest element of the Puritan charac- 
Was 
There was no acerbity or asceticism about 
him. Hewas tender and lovable in the home- 
circle, loving young people, and to his pas- 
tor an ever kind and sympathizing friend. 
He was a wide but discriminating reader, 
keeping abreast with all the periodical litera- 
ture, and specially interested in works on 
religion and theology. Books on philoso- 
phy, science, history and biography, as also 
fiction, occupied much of his time. 

He took a deep interest in the cause of 
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education. For more than 


thirty-seven | 


years he was a member of the Board of | 


Trustees of Bowdoin College. He was an 
original and also an active and useful mem- 
ber of the Maine Historical Society, organ- 
ized April 11, 1822. He was the first pres- 
ident of the Portland Natural History So- 
ciety and remained such from 1843 to 1848. 
He received the degree of LL.D. from Colby 
University in 1842, and from Dartmouth 
in 1845. 

When he retired from the bench in 1855, 
the Cumberland bar, voicing the general 
sentiment regarding him, adopted resolutions 
fitting the occasion and recognizing with 
the liveliest sensibilities the debt which it 
and the whole State owed to him for his 
long continued labors and services upon the 
bench, his eminent learning and ability, his 
unbending integrity, the untiring and con- 
scientious devotion to duty with which he 
discharged all the functions ot his elevated 
and responsible station, looking with pride 
to his judicial career marked by a dig- 
nity which ever commanded respect and 
by a learning which ever justified confi- 
dence. 

He died January 15, 1877, full of honors 
and years at the house of his son Judge 
George F. Shepley, U. S. C. Court for the 
N. E. Circuit, in Portland. Just men carried 
him to his burial, attended by lawyers, 
physicians, clergymen, civic officials and 
crowds of citizens. 

Of this sedate and sober-minded judge 
we would hardly expect much of humor and 
wit. Nothing of the kind has come down 
by way of tradition to the present genera- 
tion ; yet the reader will not fail to perceive 
a slight touch of grim humor in the follow- 
ing extract from his opinion in Pratt vz. 
Leadbetter, 38 Maine, 17 : — 

‘‘Upon the construction of this will there 
have been, it is said, different opinions and 
doubts among members of the profession for 
thirty years. If it be so, it may not have 


| born of it. 





been wholly without a precedent; for Lord | 


Eldon commences his opinion in the case of 
the Earl of Radnor v. Shafto, 11 Ves. 453, 
with the remark: ‘ Having had doubts upon 
this will for twenty years, there can be no 
use in taking more time to consider it.’ 

‘With the best light to be obtained by a 
more limited consideration and examination, 
the Court has come to a very satisfactory 
conclusion respecting the correct construc- 
tion of the devise to Othniel Pratt.” 

His associate on the bench, the late 
Judge Howard, says, ‘‘ He had no taste for 
indulgences outside of his duties, not even 
for recreations so fascinating and usually 
esteemed so necessary to the health of body 
and mind. He appeared to need nothing 
of the kind. Unremitting labor in his high 
vocation gave him constant delight. In all 
his ways he had the inspiration of great 
faith, and the accomplishments that are 
He loved the law, conscientious- 
ly sought its distinctions, and gained them 
with liberal rewards.” 

We conclude with the following extracts 
from Judge Howard’s eulogy, which give 
Chief Justice Shepley’s true and exalted 
place in Maine’s judiciary. ‘The mental 
powers of Judge Shepley were vigorous 
and strong, and his intellectual vision very 
clear. He saw as with a light ahead, the 
solution of seemingly abstruse problems, 
with broad distinctions, often not readily 
perceived by others. If he was sometimes 
apparently positive in his manner and opin- 
ions, it was because he had great confidence 
in his own matured reasonings and conclu- 
sions. His will was sustained by an energy 
that never flagged in the accomplishment 
of his duties. 

‘Learned broadly in law and equity, as 
much in the spirit as in the letter, he ap- 
plied his great knowledge with matchless 
skill and force to the work before him; for 
he estimated largely the value of human 
pursuits by their bearing upon human rights 
and interests. His independence and im- 
partiality were always refreshing. . . . 
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‘“‘ His decisions will stand the severest ju- 


and the happiness of mankind. He had a 


dicial tests; and it is believed that time | genius for knowing and doing with all his 


will but deepen the paths bravely marked 


| might. 


Heaven endowed him with this 


ETHER SHEPLEY. 


out by him in the advance of jurispru- 
dence. ... 

‘‘No judge was ever more conscientious 
in maintaining that the faithful observance 
and administration of laws are essential to 
the character and stability of government, 





spirit, and bestowed upon him the faculty 
to give it effect.” 

His last public service was in 1856, to 
revise the laws of Maine, under a resolve of 
the legislature passed April 1 of that year, 
and which required him to make his report 
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in the following November. This he ac- 
complished, and it was embodied in the Re- 
vised Statutes of 1857. 


JOHN SEARLE TENNEY, the fifth Chief- 
Justice, was born in Rowley, now Byfield, 
Massachusetts, January 21,1793. His pre- 
liminary studies were pursued at the cele- 
brated Dummer Academy in Byfield. He 
graduated at Bowdoin College with the 
highest honors in 1816, being distinguished 
in the Greek classics. After graduation he 
had charge of the Academy in Warren 
about nine months, and he then entered 
upon the study of the law in the office of 
Thomas Bond at Hallowell. Upon being 
admitted to the bar he settled in 1820 at 
Norridgewock, the shire-town of Somerset 
County, where he ever after lived. For 
twenty years he pursued a successful prac- 
tice and established a high reputation for 
his sound knowledge and skill. It was 
not until he had practised some ten or 
twelve years that he acquired reputation as 
an advocate ; and according to tradition 
was forced into making an argument by the 
stratagem of a friend, the late Timothy 
Boutelle of Waterville, who knowing him 
well and having confidence in his ability, 
arranged to have him manage a case in 
1832,in which Hon. Peleg Sprague, then a 
Senator in Congress and one of the most 
eloquent men in the country, was oppos- 
ing counsel. The case was closely con- 
tested, as might well be supposed ; but 
Judge Tenney was successful. He at once 
took a high stand as an advocate as well as 
asound lawyer. Asa speaker he was not 
distinguished for the graces of oratory either 
in manner or matter. Still, he was ready 
and fluent, with a good command of lan- 
guage. His arguments were specimens of 
close, compact logic, as well as clear and 
forcible statements of his cause, and he 
never failed to secure the attention of the 
court and jury. His standard of profession- 


al honor and integrity was so high that it | 





admitted of no dereliction whatever from 
perfect rectitude. His clients were sure, 
not only of his entire fidelity, but that his 
best ability would be exerted in their behalf. 
But his zeal for them, great as it was, did 
not for a moment lead him to forget the 
respect due to himself or the fidelity due to 
the court. A contemporary and fellow- 
townsman says of him that he possessed one 
characteristic in a pre-eminent degree, that 
is, the extreme carefulness with which he 
examined a client’s case before advising him 
to run the hazard of alawsuit; every source 
of information he caused to be explored, 
and every point thoroughly investigated, 
and so he came to the trial of a case fully 
prepared for every contingency. He devel- 
oped his cases admirably to the jury in ex- 
amining his witnesses, and in his arguments 
would gather his facts together and rolling 
them into a ball hurl them at his adversary 
with resistless and crushing force. “ He 
was a four-masted schooner among the com- 
mon coasters,” says another leader of the 
bar, well known for his felicitous power of 
description. He never lost his self-posses- 
sion through excitement, nor suffered his 
reason to become obscured by passion. 
Judge Danforth, an Associate Justice of 
the Supreme Court and a student in his 
office says: “ During a close observation of 
his practice for many years, I never, to my 
recollection, saw him in anger but once. 
That was caused by an opposing counselor 
repudiating an agreement he had fairly made. 
The scene which followed I shall never for- 
get . . . He certainly learned to his cost, 
that however courteous Judge Tenney might 
be, he had in store weapons of keener edge and 
sharper point to be used when occasion 
demanded.” 

He acted with the Whig party and was 
once its nominee for Congress, when that 
party was in the minority, but was defeated, 
although running largely ahead of his ticket. 
He was elected to the Legislature in 1837, 
and gained a wide reputation for a speech 
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delivered in the House, upon the question 
of a contested seat, which was decisive of 
the case. In October, 1841, he was appoint- 
edan Associate Justice of the Supreme Judi- 
cial Court, succeeding Judge Nicholas Em- 
ery, an appointment entirely unsolicited 
on his part, — a voluntary offering to his fit- 
ness for the place. 
To employ the 





the same conscientious carefulness, the same 
accurate thought and painstaking labor that 
was devoted to all his duties. The style of 
his composition was not always lucid, his 
sentences were occasionally involved and 
sometimes heavy,—but the thought was 
always well digested, the logic clear, strong 
andconclusive. His opinions bore the marks 

of much labor, and 





words of Judge Dan- 
forth again, and we 
know of none more 
authoritative: ‘Into 
this position he car- 
ried the same _ster- 
ling, unflinching in- 
tegrity, the same nice 
sense of honor that 
had characterized his 
professional life. 
Here, too, was_ exhi- 
bited that same self- 
possession, the same 
patience under trying 
and difficult duties, 
by which he had been 
hitherto distinguish- 
ed. His courtesy 
toward the members 
of the barnever failed. 
In his courtesy, how- 
ever, he never forgot 





cease 


were never hastily 
thrown off, nor laid 
aside until the sub- 
ject matter was ex- 
hausted.” 

His opinions may 
be found extending 
from volume twenty 
to volume fifty-two of 
the Maine Reports, 
and treating a wide 
variety of subjects, 
they extend through 
a space of time much 
in excess of the aver- 
age judicial life. He 
was reappointed in 
1848 and in 1855 suc- 
ceeded Ether Shep- 
ley as Chief-Justice. 
In 1862, he closed 
his judicial career of 
twenty-one years full 








his dignity, or rather 
that never forgot it- 
self. His dignity 


JOHN SEARLE TENNEY. 


of honors, with the 
ermine unsullied and 
enjoying the respect 


needed no continual watching !est it might | of his associates, the members of the bar, 


become soiled unawares. It was natural to 
the man, —a part of his very being, existing 
within him, the result of native force, and 
an innate sense of the right and proper, 
ever present, regulating and controlling all 
his conduct without effort, and almost 
unconsciously to himself. This true dignity 
Judge Tenney possessed, or rather it pos- 
sessed him in an eminent degree as was 
manifest on all occasions. . . . In his opin- 
ions upon questions of law, he manifested 


| and affable to all. 





| and the people of the State. 


He served as a State Senator in 1863 and 
1864 and then retired from public life to en- 
joy that social ease and comfort which he had 
so richlyearned. In private life he was genial 
His conversational pow- 
ers were great, while, at the same time, he had 
the happy faculty of drawing from others 
whatever stores of knowledge they possessed. 
He never under-rated his interlocutor. While 
easy in his intercourse with all men, recog- 
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nizing no inferior and no superior, he was 
noticeable for his appearance. His frame 
was massive; his figure imposing; his face 
handsome and majestic, betokened the stu- 
dent by the full eye, beardless chin and high 
forehead. His honors and dignity impressed 
all alike but never overawed even the young- 
est. He appeared young down to the close 
of his public life. 

In 1849 he was made a trustee of Bow- 
doin College. In 1850 he was appointed 
Lecturer on Medical Jurisprudence at the 
same College, performing the duties for 
nearly fifteen years. The same year he re- 
ceived from his Alma Mater the degree of 
LL. D. 

He died at Norridgewock, August 23, 
1869. At the following September term of 


the Supreme Judicial Court, the bar of Som- | 
shall find it filled up with events full of in- 


erset County, Danforth, J., presiding, attended 
memorial exercises in honor of his death 
and presented resolutions fitting to the occa- 
sion. They declare that his eminent learn- 
ing, his power of analysis, his sound and 
solid judgment, and his clear and accurate 
discrimination were equalled only by the 
breadth and comprehensiveness of his intel- 
lect, and by the purity of his character as a 
magistrate and citizen. Judge Danforth 
followed with a eulogy which will remain as 
a perpetual memorial and touching tribute to 
the virtues of his honored and revered friend 
and teacher. All of his associates upon the 
bench have passed away and but a few of 
his contemporaries remain at the bar. By 
them he is remembered with affection and 
great respect. 
however, which evidence his ‘knowledge of 
the law and strength as a judge. They are 
characterized by strength rather than by 
ease of composition and by soundness of 
conclusion than rapidity of reaching results. 
To the profession they are a living source of 
authority, adding harmony to the growth of 
the law. 

To the younger members of the bar who 
practiced before him, his majestic form, 


It is his written opinions, | 


| Sir Edmund Andros: 








| cal affairs. 


bland countenance and almost paternal man- 
ner coupled with his great and distinguishing 
love of justice and long, successful life upon 
the bench, will ever constitute a beau-ideal 
of the “ good judge.” 


JOHN APPLETON, the sixth Chief-Justice, 
was born at New Ipswich, N.H., July 12,1804; 
was graduated at Bowdoin College in 1822; 
was admitted to the bar in 1826; appointed 
on the bench of the Supreme Judicial Court 
in 1852; became Chief-Justice in 1862, and 
retired at the close of his sixth appointment 
in 1883, having been at the bar twenty-six 
years, and a member of the bench thirty-one 
years,—an active professional life of fifty- 
seven years in all. 

If we look beneath this brief summary of 
an unusually long legal and judicial life, we 


terest and labors rendering it noteworthy in 
annals of the law. 

John Appleton was well born. He came 
of an ancestry whose lineage carries us back 
to Norman ancestors, of knightly rank in 
feudal ages, then appearing later on in the 
person of Samuel Appleton as a Puritan 
immigrant, a “godly, noble, enterprising ex- 
ponent of civil and religious liberty,” taking 


| the Freeman’s oath May 25, 1636, in the 


colony of Massachusetts. He died in 1670, 
at Rowley, leaving a son bearing his name, 
who served with the rank of major in King 
Philip’s war, and conspicuous also in politi- 
Under the leadership of Samuel 
and John Appleton the town of Ipswich 
voted, in reference to the order of Governor 
“That considering 
said act has infringed upon our liberty, as it 


| is contrary to the acts of His Majesty, by vio- 





lating the statute law of the land, which de- 
clares that no taxation shall be laid unless 
with the consent of the people; they do 
therefore vote first, that they will not choose 
a commissioner, and decide that the Select- 
men shall not lay sch a tax till it is deter- 
mined on by the people.” This has been 
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well called the Declaration of Independence | 


in embryo, although it happened in the pre- 
ceding century. Sir Edmund Andros was 


son was Major Isaac Appleton who died 
in1747. Isaac was born in 1664,at Ipswich, 
and married Priscilla Baker, a granddaughter 





- ~ 











JOHN APPLETON. 


deposed during the English Revolution of 
1688, and Major Appleton had the stern 
satisfaction of handing Andros into the boat 
which conveyed the crest-fallen tyrant to the 
castle. Major Samuel Appleton died in 
great honor in the year 1696. His third 





of Lieutenant-Governor Symonds, whose wife 
was a daughter of Governor Winthrop. 
Isaac Appleton, second, was born in 1704, 
at Ipswich, and married Elizabeth Sawyer 
of Wells, Maine. He was the father of ten 
children. Of these, Francis, who settled at 
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New Ipswich, N. H., was the second. He 
was born in 1732, and married a lady named 
Hubbard, by whom he became the father 
of four children, of whom John was the 
third. John Appleton married Elizabeth 
Peabody, by whom he was the father of an 
only son, the future Chief-Justice of Maine. 

Judge Appleton’s mother died when he 
was only four years old, and he was left with 
an only sister thus early in life to the care 
of others. After passing through the com- 
mon schools and academy of his native town 
he entered Bowdoin College of which his 
uncle, the Rev. Jesse Appleton, was president 
and was graduated in the class of 1822, 
when only eighteen years old. In his col- 
lege course he laid deep the foundation of 
his knowledge of the classics, especially the 
Latin from which his frequent and felicitous 
quotations, both oral and written, are notice- 
able. 

He began the study of law in the office 
of George F. Farley, at Groton, Mass., and 
afterwards continued it at Alfred, the shire- 
town of York County, Maine, under the 
instructions of his relative, Nathan Dane 
Appleton. He was admitted, in 1826, to 
the bar at Amherst, N. H., shortly after he 
arrived at his majority. He began the legal 
practice, the same year, at Dixmont, Penob- 
scot County, Maine, and after a few months 
removed to Sebec, Piscataquis County, where 
he resided six years. Here the young law- 
yer did not find the time weighing heavily 
on him for want of occupation, although it 
was a sparsely settled town and business 
could not have been pressing, for he had 
early acquired the habit of close study and 
was a most diligent reader of all that relates 
to the profession of the law, especially of 
those writers who sought, like Bentham, to 
discard its excrescences and useless absurdi- 
ties. 

Removing to the city of Bangor in 1832, 
which ever after remained his home, he 
formed a partnership, with his future brother- 


in-law, Hon. Elisha H. Allen, under the | 





name of Allen & Appleton, and entered at 
once into an extensive practice. This firm 
continued until Mr. Allen was elected to 
Congress in 1840. Mr. Allen subsequently 
became Chancellor of the Sandwich Islands 
and Minister of Hawaii to the United States. 

Subsequently he had for partners John B. 
Hill and his cousin Moses L. Appleton, the 
latter remaining with him until 1852, when 
Judge Appleton was appointed to the bench. 

Their clientage was unusually large,— 
hundreds ofsuits in each term being intrusted 
to their care. On account of the insolvency 
of the times, collections were made then large- 
ly by suits, but fees were small. ‘In respect 
of experience and multiform legal knowl- 
edge,” as the Judge once naively said, “it 
was largely remunerative.” The research 
and activity which it stimulated, placed them 
in the very fore-front of the legal fraternity. 

What the advocate should be in the mind 
of this able lawyer he tells us in a beautiful 
tribute to the memory of one of his associ- 
ates upon the Maine Bench, Hon. Edward 
Kent, in which he unconsciously has given us 
a pen-picture of himself. He says: “As an 
advocate, he was earnest, fluent, a thorough 
master of the facts to be discussed, omitted 
nothing which could conduce to the result 
sought to be attained. Judicious, frank and 
open, scorning all artifice and concealment 
despising all trickery, he addressed himself 
to the merits of his cause, and to the calm 
judgment of the jury. His commanding 
presence, the recognized purity of his life 
and the integrity of his character, gave force 
and strength to an argument in itself forci- 
ble and strong without the added weight 
of those great accessories.” Judge Apple- 
ton “was (at that time) the leading advocate 
in this section of the State,” says Mr. Frank- 
lin A. Wilson, of the Penobscot Bar, whose 
discriminating judgment rarely fails in such 
matters; and he further adds that: ‘‘He was 
in the full vigor and prime of life, graceful 
in motion, eloquent in speech, persuasive 
and successful; and to my youthful mind 
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he seemed to be pre-eminent in a bar 
which contained lawyers of such ability and 
learning as Edward Kent and Jonas Cutting, 
both of whom were afterwards associated 
with Chief-Justice Appleton upon the bench 
of the Supreme Judicial Court of Maine. 

His services were in demand upon 
one side or the other of almost every case 
tried in court at that time.” 

As all these elements of temperament, 
training and character enter into the foun- 
dation and success of his judicial career in 
after-life, and to enable us to still better ap- 
preciate them, we will quote the words of 
another, couched with deeper analytical 
power and written by an acknowledged mas- 
ter of the subject,—an active practitioner 
before him and his associate on the bench 
for upwards of ten years, —his present suc- 
cessor, Chief-Justice Peters : — 

‘‘His management of causes was reliable, 
safe and successful. He was deeply interest- 
ed in the work in hand. The court-room 
seemed a home to him, and the trial ofa 
cause an apparent delight. Possessing then, 
as ever afterwards, fine physical health, his 
powers of both mental and bodily endurance 
were simply marvelous. He would pass 
from case to case, entering upon one trial 
with the same zeal and vigor he had just ex- 
pended upon another, whether his previous 
efforts had been attended with victory or 
defeat. He did not forget that a battle well 
prepared is half won, and he was a master 
of the principle of promptness to the end of 
his life. He was active in both the prepara- 
tion and the execution of business. I should 
doubt if he ever asked for the continuance 
or postponement of a case in court for his 
own personal convenience... . 

“He was distinguished for his prepara- 
tion of the law of a case, as well as of its 
facts, and his opponents learned to be on 
the look-out against his assaults and sur- 
prises. He continued the same studious, 
active, attentive and successful lawyer until 
he exchanged his duties at the bar for those 





of the bench.... There were distinguished 
lawyers and advocates in this bar at that 

, but no one of them possessed 
a better professiona] aptitude or had at- 
tained a better professional fame than John 
Appleton.” 

The bench is what the bar chooses to 
make it. This tireless, hard-worked lawyer 
did not forget what he owed the profession 
in this respect. The two fundamental re- 
forms which he largely assisted in bringing 
about are those relating to the abolition of 
the District Court and the removal of the 
disability of parties as witnesses in their own 
cases. Notwithstanding the great eminence 
he acquired as a judge, I think he took 
nearly, if not fully, as much satisfaction to 
himself in seeing his advanced views adopt- 
ed by the legislature. While at the bar he 
moved and promoted the plan of consolidat- 
ing the District and Supreme Judicial Courts, 
by abolishing the one and concentrating in 
the other the jurisdiction belonging to both; 
also consolidating into three districts the law 
court which sat in each county. He was 
chairman of a commission appointed by the 
legislature to consider and report a plan, 
and drafted the act by which the present 
system was established in 1852. Of these 
labors he has said, since he retired from 
the bench: ‘The delays incidental to and 
resulting from two Courts with appeals to 
and exceptions from one to the other, led to 
the entire transference of the jurisdiction of 
the District to that of the Supreme Court, 
with a saving of the delay, expense and 
vexation incident to protracted litigation ; 
so that I think it may be truly said that 
there is no State in New England where a 
judgment may be obtained so speedily and 
with so little expense as in this good State 
of ours, when parties and counsel desire it.” 

At the time (1883) when he thus spoke 
there were only 950 actions pending on the 
docket of the Supreme Court, whereas a few 
years after he began practice at Bangor 
(1837) there were 1,484 actions on the 
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docket of that Court, and 3,512 actions on 
the docket of the District Court. While he 
modestly attributes the result as due to the 
prosperity of the times, the community at 
large did not fail to see that it was largely 
due to the reform he had brought about in 
the manner indicated. 

The rules of evidence engaged his atten- 
tion much earlier. In 1833 he began writ- 
ing upon this subject to the “ Jurist,” and 
his articles were collected and published, in 
1860, at Philadelphia, in “‘ Appleton on Evi- 
dence,” by Johnson & Co. In it will be 
found the arguments and discussions which 
finally led to the change by which parties to 
causes, both civil and criminal, are ad- 
mitted to testify in their own behalf. This 
rule now prevails, with some modifications, in 


all the courts of the country, both State and | 


National; and the credit of the same is due 
to Chief Justice Appleton, more than any 
other one man. 

It must not be supposed that so impor- 
tant a change did not encounter opposition. 
On the contrary, the hostility was active and 


lively. It was not adopted generally until 


time and experience in Maine and England | 


had proved it to be wise and salutary. As 
illustrating this opposition, the following in- 
cident told by the Judge himself will be in- 
teresting :— 

‘But the Bar were not alone smitten with 
the terror of change. Many years ago I 
sent to the editor of the ‘ North American Re- 
view’ 
University in this continent, of 
Greenleaf’s treatise on evidence, criticising 
the work, and advocating the general prin- 
ciple that all who can by any of the organs 
of sense perceive and perceiving can make 
known their perceptions to others should be 
received as witnesses to make known such 
perceptions, leaving their force and effect to 
the tribunal, whose duty it might be to 
judge of the trustworthiness of testimony. 
The article was sent back as dangerous and 


a review 


a learned professor of the leading | 


inflammatory in its character, with the cour- | 





teous and complimentary suggestion on the 
part of the professor that he should as soon 
think of turning a mad bull loose ina crock- 
ery shop as aid in spreading such heresies. 
But it was published in another review 
where the editor was less timorous. Some 
of the cracked earthen-ware in the shop has 
been demolished, more should be—the 
china is safe. 

“The article was not without its effect. 
Read and concurred in by Mr. David Dud- 
ley Field, the chairman of the committee of 
codification, it was communicated to his as- 
sociates, by whom its leading principles were 
adopted and incorporated in the statutes of 
New York.” 

He was appointed to the bench of the Su- 
preme Court, May 11, 1852. Maine was 
then a Democratic State, and the appoint- 
ment was given to him, then in the minority 
or Whig party. 

During his thirty-one years’ service on the 
bench, it may be said he had no friendships 
and no enmities. He endeavored to mete 
out impartial justice; protecting the young 
and inexperienced in his beginnings, and 
giving to the veteran experienced in foren- 
sic strife no more than his just rights. He 
shrank from no labor, nor evaded any respon- 
sibility. It is easy now to see that he would 
bring to the bench the same industry that 
marked his life at the bar. And such was 
the fact. This talent, almost amounting to 
genius, enabled him with an extraordinary, 
quick intellect to dispatch easily a large 
amount of business. He carried the same 
degree of zeal into his written opinions; and 
there, aided with a masterly knowledge of 
authorities, he was able to dispose of law 
cases with promptness. His motto in this 
respect was “ Vudla dies sine linea.” Buf- 
fon says “the style is the man”; so his 
written opinions often resemble himself in 
clear and forcible expressions, rising at times 
to a spontaneous grace of composition. 

This together with their wide range of 
topics, will be found in the following cases, 





The Supreme Court of Maine. 


515 





all treating important questions which ex- 
cited great public interest: Donahoe v. 
Richards, 38 Maine, 379 (1854), in which 
the court hold that a school committee are 
invested with quasi-judicial powers and not 
subject to revision by the court when hon- 
estly and fairly used. 

Opinions of the Justices, 44 Maine, 521 
(1857), relating to the case of Dred Scott. 
Judge Appleton wrote a separate answer 
containing a masterly grasp of the law, his- 
tory and research of authorities. His fame 
as a jurist might well rest alone upon this 
single opinion as a good example of the 
breadth of his learning, ready application of 
authorities, and soundness of judgment. 

A leading case often cited in other States 
is Allen v. Jay, 60 Maine, 124 (1872). It 
holds that towns, as municipal corporations, 
are not constitutionally authorized to loan 
their credit to individuals to engage in 
manufacturing, or other private business. 

Another important case, involving the 
taxing power, is State v. Me. Cent. R. R. 
Co., 66 Maine, 488 (1877). The defend- 
ant corporation claimed that it was exempted 
from taxation under a consolidation act, but 
the court decided otherwise; holding in its 
opinion that a surrender of the taxing 
power by the State can be established only 
by the most clear and explicit language. 
The student of history will find these opin- 
ions are landmarks in the growth of Ameri- 
can jurisprudence. The last named case 
was affirmed by the United States Supreme 
Court on an appeal, and is reported in 6 Otto, 
499. 

While there is never any acerbity or want 
of true judicial dignity in his written opin- 
ions, there is an occasional light and harm- 
less touch of playful humor to be found in 
them, and by means of which the practi- 
tioner can instantly recall the point decided. 
It is the overflow of the full mind and a 
genial temper. ‘‘ Almost all who sign as 
surety,” says the Judge in Mayo v. Hutchin- 
son, 57 Maine, 547, ‘have the occasion to 





remember the proverb ‘of Solomon: ‘He 
that is surety for a stranger shall smart for 
it, and he that hateth suretyship is sure.’ 
But they are nevertheless held liable upon 
their contracts, otherwise there would be no 
smarting, and the proverb would fail.” In 
overruling a faulty plea in abatement ten- 
dered by two defendants who used _inter- 
changeably the singular pronoun “he” with 
the plural “they,” he concludes with the 
scriptural injunction, ‘ Let him who thinketh 
that he standeth beware lest he falleth.” 
He disliked tobacco, but appreciated the 
uses of the cigar. In an action upon a re- 
ceipt to the sheriff who had attached some 
fragrant Havanas and which were not forth- 
coming to be sold on execution, he remarks, 
as if glad they no longer existed: “ The five 
thousand Spanish cigars were sold; each 
had accomplished its destiny, 
‘ tenuesque recessit 
Consumpta in ventos.’” 

He never showed temper or irritability. 
He was a model inthis respect. Nor was he 
ever wanting in true courage. His life was 
a daily proof that he possessed a moral 
courage of the highest degree. He trained 
himself to look upon the best side of men at 
all times, thus no record remains of words 
sharp and caustic only for their wit. Yet he 
could give and take a good joke. We give 
a few illustrations: Said a merchant to the 
Judge, ‘ This bankrupt law is robbing our 
firm of thousands of dollars.” ‘Oh no! 
neighbor Jones!” replied the Judge, “it is 
the insolvency of your debtors.” During an 
intermission of the law-court, just after the 
long and somewhat tedious pauper case of 
Alton v. Lagrange, the Chief-Justice turned 
to his associate on the bench, Judge Kent, 
and remarked, ‘‘I think the pauper in this 
case, Rand, was once a client of mine.” 
“ And that is the reason probably why he 
is a pauper now,” quickly added Mr. Jus- 
tice Kent. 

A master in chancery once asked his 
opinion of the reasonableness of a cer- 
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tain lawyer’s account for services rendered 
in a case. The lawyer was noted for his 
knowledge of all the fee table and his claim 
was objected to as being excessive. With 
a twinkle in his eye the Judge answered, 
“Well! I think Brother C, is re/éad/e in his 
charges.” 

His definition of the ‘“ independent” in 
politics is too good to be lost. He defined 
them thus: “They are the kind of politi- 
cians who go with you when you do not 
need them, but are sure to be against you 
when you want them.” 

No sketch of this great man would be 
perfect without some reference to another 
trait in his character, his kindness to young 
men of the bar. He will always be remem- 
bered with affection for this endearing char- 
acteristic. A beautiful tribute to his memo- 
ry, in this respect, may be found in a 
letter of Hon. W. P. Frye, United States 
Senator, 83d volume, Maine Reports, page 
600. 

Upon retiring from the bench in Septem- 
ber, 1883, he was tendered a reception and 
dinner by the Penobscot Bar which was also 
attended by distinguished members from 
other parts of the State. The speeches 
then made and his reply were touching and 
eloquent,—a fitting finale to his long and 
successful life. 

Besides his active judicial duties he was 
constant in attendance as a trustee of Bow- 
doin College, by which institution he was 
given the degree of LL.D. 

He was a regular attendant and suppor- 
ter of the Unitarian church and a loyal ad- 
herent to the preaching of Rev. Dr. Hedge, 
Professors Allen and Everett, and their suc- 
cessors. 

He passed the remainder of his life, at 
home and among friends, enjoying the rich 
fruitage of an old age respected by the 
world and loved by all. 

Upon his death, which occurred February 
7, 1891, memorial exercises were held be- 
fore the full bench, June term following, at 





Bangor. They were marked with eulogies 
both fitting and eloquent. These with a 
beautiful, able and touching response by 
Chief Justice Peters will be found published 
in the eighty-third volume of the Maine Re- 
ports. 


JOHN ANDREW PETERS, the seventh and 
present Chief Justice, was born 9th of Octo- 
ber, 1822, at Ellsworth, Hancock County, 
Maine. He is the second son of Andrew 
and Sally (Jordan) Peters, and comes of 
Revolutionary ancestry. One of them, An- 
drew Peters, was a major in Clinton’s Bri- 
gade, in the battle of Long Island, August 
27,1776. His maternal grandfather, Mela- 
tiah Jordan, was a prominent citizen and 
was appointed Collector of Frenchman’s 
Bay District, August 4, 1789, about four 
months after the government was inaugurat- 
ed under the Constitution. His commission 
was signed by George Washington, Presi- 
dent, and countersigned by Thomas Jeffer- 
son, Secretary of State. He continued un- 
der that commission until he died, Decem- 
ber, 1818. Commissions of that kind, up to 
1825 when the law was changed, continued 
during life or good behavior. He was highly 
beloved for kindness of heart, sociability, 
and genial suavity of manners which, with a 
character for strict integrity, endeared him 
to all who knew him. 

His paternal grandfather, John, of Blue- 
hill, was a land surveyor. He was intrusted 
by the Commonwealth of Massachusetts with 
difficult and important services in the Dis- 
trict of Maine, which he discharged with ac- 
curacy and ability. Among the services was 
that of the original lotting of townships in 
eastern Maine, his assistants being his sons, 
John, Jr., and James Peters, and his son-in- 
law, Reuben Dodge. The lines thus run 
remain undisturbed to this day. 

The father, Andrew, like others of his 
race, was a merchant dealing in lumber, 
mills and shipping. He was a man of com- 
manding figure, of fine regular features de- 
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noting a natural repose, somewhat grave de- His aptitude as a scholar decided his par- 
portment and noted in all his transactions | ents to give the son a liberal education. He 
for his readiness of decision, honesty and | was accordingly put to school at Gorham 
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JOHN ANDREW PETERS. 


fidelity. The mother was of a lively tem- | Academy, where he fitted for Yale, graduat- 
perament, good nature and quick sensibility. | ing there in 1842 with high honors. The title 
These qualities, with a fine sense of humor | of his graduating part at Yale was “‘ The Pro- 
and ready sympathy, were ever apparent. | fession of Politics,” and was a statesmanlike 
Mirthful and fond of wit, she had the faculty | production. Having decided to enter the 
of drawing the same qualities from others. legal profession he took a course at the 
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Harvard Law School and thus came to the 
bar, being admitted in August, 1844, at Ells- 
worth, fully prepared and equipped for an 
active and highly successful practice which 
soon followed upon his removal to Bangor 
the same year. 

To his chosen profession, which he loved, 
possessing a keen, critical and judicial judg- 
ment, and a wide and accurate knowledge 
of the law, he added the habit of industry. 
He was thus able, with a good legal mind 
and an instinctive knowledge of men, to 
command the confidence of courts and cli- 
ents from the beginning. He was quickly 
recognized as a very able lawyer and duly 
appreciated for those qualities by which he 
has become conspicuous. Judged by the 
results accomplished, the verdicts won and 
judgments in law cases rendered in his favor, 
I should say, after an active practice of near- 
ly thirty years, that he was facile princeps. 
At the beginning of his practice he was a 
partner for a short time with the late Judge 
Hathaway; and for the five years before 
going upon the bench himself, his partner 
was Franklin A. Wilson, Esq. 

His management of the trial of a case was 
natural, simple and easily understood by the 
jury. He always brought out the facts in 
their historical and logical order; rarely ever 
calling witnesses in rebuttal, he grouped his 
evidence with a master’s hand and passed 
from point to point with the unbroken pha- 
lanx of a well-ordered battle, It was a pleas- 
ure to witness him trying a case. There 
was nothing dull or commonplace in it. He 
led the column, and the spectator soon be- 
came aware that, although like Phillips he 
possessed the “ ars celare artem,” yet he was 
the principal actor. I have seen him in a 
ten days’ trial, opposed by numerous coun- 
sel, single-handed holding his sway over the 
jury almost without intermission, their eyes 
bent on him with only an occasional glance 
upon the witnesses. Perhaps this is only 
saying that, according to an admitted test 
of ability, he is the best examiner of wit- 





nesses that I have ever seen; but there was 
no weariness or loss of interest in it. His 
cross-examination was the perfection of skill 
and legal ability. If his opponent’s case 
had a weak spot he was sure to find it when 
he came to cross-examine, — sometimes to 
the merriment of the court and jury. Cases 
were thus sometimes turned into victory or 
defeat. I recall an instance. In Prentiss v. 
Shaw, an action of trespass for an assault 
and battery, the plaintiff, who had been rid- 
den on a rail, claimed large damages for a 
dislocated hip. An eminent surgeon testi- 
fied in his favor, sustaining the claim of dis- 
location, after a post injuriam examination 
of the leg. The defense seemed hopeless ; 
but a few questions adroitly put to the hon- 
est doctor by Mr. Peters, soon elicited the 
fact from the witness that he had treated 
dislocations caused by rheumatism and the 
opinion that this case might possibly have 
occurred from the same cause. It was a 
famous case in its day. The jury gave the 
plaintiff a verdict amounting to a sum equal 
to only a trifle more than the value of a 
single day’s work. 

His arguments were always strong, logi- 
cal, clear, forcible, and replete with incidents 
and illustrations appealing to the good sense 
of the jury. He has a fund of maxims and 
anecdotes from Shakespeare to Poor Rich- 
ard’s Almanac, to which references serve to 
lighten the task of listening; and draws ex- 
planations from all sources. Distinguishing 
the testimony of one brother from that of 
another, one being fat the other lean, he 
concluded with the quaint remark, “ One is 
the son of the father, the other is son of the 
mother.” As the parents were known to 
the jury, the remark was significant. He 
did not seek criminal defenses, but would 
never permit a person to go undefended when 
he believed him to be innocent. An old 
client of his was indicted in the United States 
District Court, sitting at Bangor, for selling 
liquor without a license. It was in the early 
days of enforcement of the internal revenue 
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law, when the statute made one sale prima 
facie evidence of the offense. Without offer- 
ing a single witness in defense, he placed his 
reliance upon the jury. The complainant 
had shown himself to be an informer, and 
that was all the counsel for the defendant 
cared to know. He denounced the witness 
with hot and fiery words as sordid, detesta- 
ble, corrupt and thoroughly unreliable. For 
half an hour he poured out his contempt 
upon the case in language that astonished 
all by its burning eloquence, and withering 
scorn. His face was illuminated with the 
intensity of his action; his eyes were filled 
with the glow of strife. Suddenly stopping, 
his voice vibrating with emotion, he said: 
“Gentlemen: my soul is stirred from its 
very depths with the meanness of this crea- 
ture in the semblance of a man. Yet it 
pains me to be compelled to speak unkindly 
even of him, for I love my fellow-man. But 
would you believe him?” The scene was 
dramatic and never to be forgotten. The 
jury returned a verdict of acquittal, hardly 
leaving their seats after the closing argument 
of the District Attorney and a charge by the 
Court strongly in favor of a conviction. I 
doubt if any other defense would have pre- 
vailed. Certainly his argument was widely 
different from his usual methods in which 
his playful wit is used to the delight of all 
without giving pain to any one. 

Adhering strictly to the practice of his 
profession, he was soon retained in all the 
important causes pending in Penobscot and 
Hancock Counties, covering all branches of 
law and equity. Some are noted for the 
magnitude of the verdicts that he won, like 
Boody v. Goddard, and Dwinel v. Veazie. 
In the latter case there were three trials, the 
verdicts aggregating more than twenty thou- 
sand dollars. 

In the meantime the personal popularity 
and following which so eminent an advocate 
engendered became a potent factor in poli- 
tics. Although a Whig, he was the unani- 
mous choice of the Union party and by it 





elected to the Maine Senate two successive 
terms in 1862 and 3. The next year, 1864, 
he was chosen by a large majority a mem- 
ber of the House, where he took an active 
part in the debates. Among them was one 
upon the removal of the capitol from Au- 
gusta to Portland. He led the opposition 
with his usual success, in a speech which at- 
tracted wide attention for the ability dis- 
played and capacity to handle subjects out- 
side the legal forum. He was elected Attor- 
ney-General of the State by the Legislature 
for the years 1864-5 and 6, and performed 
the duties satisfactorily. Having thus en- 
tered upon a public and political life, his 
election to Congress followed with ease and 
certainty as the choice of the Republican 
party. He was first elected in 1866 to the 
Fortieth Congress, and served upon the 
Committees on Patents and Public Expendi- 
tures. His second election was in 1868 to 
the Forty-first Congress. His third election 
was in 1870 to the Forty-second Congress, 
serving upon the Committee on the Judiciary 
and as chairman of the Joint Committee on 
the Congressional Library. It would be 
difficult to single out a member during these 
six years who had greater personal influ- 
ence. Good natured, humorous and imper- 
turbable, nothing obstructed his pathway to 
success whenever he advocated the passage 
of some desirable measure. 

The following incident related to the writer 
by General Garfield in 1876 will illustrate 
this: ‘Observing an aged lady dressed in 
deep mourning who, sitting in the gallery, 
was a constant attendant upon the daily 
sessions of the House, the Judge learned 
by inquiry that she was interested in a pri- 
vate Bill for a pension. After an examina- 
tion that disclosed it was meritorious, and 
needed but one thing, a champion, he called 
it up from the calendar, and by a few words 
of explanation and personal appeal obtained 
unanimous consent for its consideration with- 
out a report from the committee ; and it was 
instantly put upon its passage under a sus- 
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pension of the rules. Then followed a scene 
in the House, the like of which has never 
before nor since been witnessed. Stepping 
down from his seat, the Judge paused in 
front of the Speaker, and waving his hand in 
the air towards the gallery where the claim- 
ant sat, he exclaimed: ‘ 7here, old woman! 
You have got your bill!’ The astonishment 
of the House and the merriment which fol- 
lowed, can be imagined better than de- 
scribed.” 

He introduced and procured the adoption 
of the statute, then prevailing in Maine, by 
which parties are permitted to testify in their 
own cases. His previous experience as At- 
torney-General readily supplied him with 
ample arguments to overcome all opposition 
to this new feature of National legislation. 
His eulogy upon Senator Fessenden was 
highly appreciated by a full House, and 
placed him in the estimation of associates, 
like Bingham, Blaine and Garfield, in the 
front rank of able orators. 

The following epitome is found in Blaine’s 
“Twenty Years of Congress,” Vol. 2, page 
290: “Another marked character came 
from New England, John A. Peters, of 
Maine, a graduate of Yale, a man of ability, 
of humor, of learning in the law. He had 
enjoyed the advantage of a successful career 
at the bar and was, by long training and in- 
deed by instinct devoted to his profession. 
In his six years’ service in the House he 
acquired among his fellow-members a per- 
sonal popularity and personal influence 
rarely surpassed in Congressional experi- 
ence. He made no long speeches and was 
not frequently on the floor, but when he rose 
he spoke forcibly, aptly, attractively, and 
with that unerring sense of justice which al- 
ways carried him to the right side of a ques- 
tion, with unmistakable influence upon the 
best judgment of the house.” And Mr. 
Blaine adds: “Since his retirement from 
Congress his career on the Supreme Bench 
of Maine, and more recently as its Chief- 
Justice, has given roundness and complete- 





ness to a character whose integrity, gener- 
osity, and candor have attracted not only 
the confidence and respect of an entire State, 
but the devoted attachment of a continually 
enlarging circle of friends.” 

Enthusiastically sustained by his constitu- 
ents, to whom he rendered a constant and 
growing usefulness as a Congressman, he 
never was content to give up his chosen 
profession. He therefore declined another 
election. In May, 1873, he was appointed 
an Associate Justice of the Supreme Court 
of the State, his fitness being recognized by 
universal consent and approbation. 

Judge Peters has presided twenty-two 
years on the Maine bench, serving half of 
the time as Chief-Justice. To summarize, it 
may be said he has worked hard all his life ; 
he has made his own way in the world 
against constant competition; he obtained 
a great place at the bar; he went into poli- 
tics and became a strong figure in the House 
of Representatives; he has won the prizes 
of his profession, ending with the greatest 
of all, the Chief-Justiceship. This is great 
praise, yet justly due and fairly won. It is 
slight, however, compared with the grand 
service to the State rendered by him as ‘‘ the 
good judge.” Of this service I will speak 
sparingly now. The book is not closed. If 
younger readers desire a description of the 
good judge drawn by the hand of a master, 
consummate in delineation, let them read 
the address by Mr. Choate on the judicial 
tenure in the Massachusetts Constitutional 
Convention of 1853. It is there that they 
will find the reasons and the causes why the 
whole community turn to Judge Peters with 
unvarying respect, veneration and love. To 
analyze a little in detail, I would say, he has 
always been famous for that alertness of 
mind which is to a lawyer a most useful ° 
quality. He grasps a new subject, or new 
set of facts, or a new proposition, at once, 
and turns readily from one to another. In- 
tricate matters become plain when he ex- 
pounds them. His exposition of law and 
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fact to the jury leaves nothing to be desired 


in point of clearness and comprehension. He | 
has a mind as transparent as a sheet of plate | 


glass. It is achromatic, and whatever is 
seen through it is seen in its true light, and 
free from prismatic hues. He is something 
more than a judge; he has a judicial mind, 
and has moderation and common sense, and 
the power of seeing both sides. The result 
is, he is trusted. He has, withal, the confi- 
dence of his associates on the bench and of 
the community. To be believed to be such 
is the crown of success, as Mr. Choate has 
well said. 

To his abundant learning, his unques- 
tioned ability and integrity, and his genial 
manners I should add the possession of a 
rare tact in conducting a trial. ‘‘ By this,” 
said his predecessor, Chief Justice Appleton, 
“‘his adverse rulings are made more satis- 
factory to the losing party than the favora- 
ble ones of anybody else to the winning 
party.” 

In his wise and firm administration of the 
‘‘whole learning of the law” he has made 
it his business not to suffer justice to the liti- 
gant, that unvarying goal, to be overcome 
by any technicality. His love of equity has, 
however, never been a morbid sentiment 
leading to a blind sacrifice of the principles 
of law, resembling in this, as in many other 
respects, that lovable character, Chief Justice 
Mellen. 

Of his written opinions, it may be said 
that they are valuable acquisitions to all 
branches of the law by reason of their 
strength, soundness and depth of research. 


Nothing issues from his pen that is not fin- | 


ished and perfect. Like polished gems they 
shed light upon whatever they touch. 

His style of writing is always strong, clear 
- and accurate in statement. He possesses 
an ease which, with an exquisite touch, ren- 
ders ordinary common-place things and 
characters interesting from their truth of 


the description. At times he rises above the | 
| warden! 


level of the cold judicial style. A good ex- 


| the maximum duration. 





ample of this, and of his predominating love 
of justice, is found in Gross v. Rice, 71 
Maine, 241, which holds that a statute is 
unconstitutional that requires, ‘“‘ No convict 
shall be discharged from the State prison 
until he has remained the full term for which 
he was sentenced, excluding the time he 
may have been in solitary confinement for 
any violation of the rules and regulations of 
the prison.” 

From the opinion by Judge Peters I make 
an extract: ‘ Although the process author- 
ized by the statute and prison rules for prison 
discipline may be ever so just and humane, 
yet so far as punishment was imposed after 
(not during) sentence, it was not ¢#e process, 
nor the due process of law demanded by the 
constitution. ... What we do say is, that 
under a sentence of four years a prisoner 
cannot be held longer than four years; that 
all punishments must be inflicted upon a 
convict during his term, and neither directly 
nor indirectly afterwards, ... The common 
law requires that the punishment of persons 
convicted of crime shall be definite and cer- 
tain. Praemunire was an exception, as for 
that offense a convict could be imprisoned 
during the pleasure of the king. The sen- 
tence must inform the convict as to the kind 
and duration of his imprisonment. This is 
too clear to need authority or argument. . . 
But if this statute is constitutional, then there 
can be no definite sentences awarded. The 
will of the warden would in effect control 
It is plainly to be 
seen that, in this way, the warden could ex- 
tend a punishment indefinitely. If he can 
prolong a sentence a day, he can a week, or 
a month, or even for years. And that too 
for transgressions not of an aggravated char- 
acter. . .. 

“What a wide field this idea of such un- 
limited power over a convict opens into! 
How uncertain and varying would be the 
results! How much would be made to de- 
pend upon the good or bad judgment of a 
How much upon the whim or ca- 
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price, the passions and temper, not only of 
the warden, but of his agents and servants 
and employees. It is not an answer, that 
an appeal lies from the warden to the over- 
seers. The convict is in no position to make 
an appeal. ‘Bondage is hoarse, and may 
not speak aloud’ says the great poet.”. . . 

The law of water and water-courses forms 
a large body of the decisions of the Maine 
court. I hazard but little in saying that no 
state has furnished a superior line of author- 
ity, or been more often quoted by other courts. 
A new question arose upon this branch of 
the law in Pearson v. Rolfe, 76 Maine, 380- 
I refer to the opinion of Chief-Justice Peters 
as exhibiting his strong handling of the sub- 
ject in a manner that has forever settled 
the principle in this state. The question 
relates to the rights of navigation and ripa- 
rian owners. The decision holds that when- 
ever logs cannot be driven over a particular 
portion of a fresh-water river above the ebb 
and flow of the tide, while in its natural con- 
dition, such portion of the river is not at 
such times navigable or floatable ; and the 
use of the water at such time and place, so 
far as he needs the same for his own pur- 
poses, belongs exclusively to the riparian 
proprietor, who in this case was the mill 
owner and had erected a dam. 

But I must forbear from further citations 
of his opinions as being foreign to the pur- 
pose of the present article. Of his charges 
to the jury, the reader will find some selec- 
tions in Drew v. Hagerty, 81 Maine, 231, 
which will richly repay a careful study of 
the law in causa mortis and inter vivos gifts. 

I have alluded to his ease and perspicuity 
of style ; there is, besides, an individuality 
that stamps it wholly as his own ; a happy 
faculty of condensation at the conclusion of 
a sentence, or an idea, that, like the Goddess 
of Liberty on the American coins, fits it for 
circulation. His opinions are studded with 
them like jewels. They are live epigrams. 
Speaking of a description in a deed, claimed 
to be void for uncertainty, he says, ‘It 





is not a roving half-acre.” Of an early Eng- 
lish Act, he says, “Its meaning is greater 
than its words.” Again, ‘“‘ Easements are of 
flexible adaptation,” and of accepting a char- 
ter, ‘‘ Late events show the earlier intention.” 
““They were appropriators and not owners,” 
he thus calls the claimants of property under 
tax-titles. Of an amended declaration he 
remarks, ‘It was a skeleton bare, it is now 
the skeleton clothed.” And occasionally we 
find a pithy idea thus expressed, ‘‘ There are 
but few strictly and purely legal presump- 
tions.” 

These are but indications of Bacon’s “ full 
mind.” There is also the ‘ready man.” 
His conversation and speeches for fifty years 
are replete with wit, humor and mirthful- 
ness. In the presidential campaign of 1864 
he said: “If McClellan couldn’t take Rich- 
mond making Washington his base, you may 
safely swear he will never take Washington, 
making Richmond his base.” 

In the fusion campaign of 1855 that elect- 
ed Samuel Wells governor, he addressed a 
large gathering at night when his fellow cit- 
izens rallied ex masse with torch-lights in 
the street. Upon being introduced he 
bowed and began with, ‘‘ Fellow Democrats.” 
But at that moment a sudden gust of wind 
extinguished the torches. It became inky 
dark. For an instant it was very still. 
Peters might have been astonished ; but he 
wasn’t. He began again. ‘Fellow Demo- 
crats,’ he shouted. ‘‘The wind has blown 
out our lights. It is so dark that I cannot 
see my hands before my eyes. I cannot 
see you, fellow Democrats, but I know you 
are all here. J can smell you.” 

He never carries into social life the anx- 
ieties of his position and duties, or any trace 
of them. One who should meet him for the 
first time, and who did not know him, would 
be sure to think he belonged to the leisure 
class. He has always had easy and leisurely 
manners, and a way of meeting mere acquaint- 
ances asif they were friends, yet with sim- 
plicity and with no affectation. 
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He received his commission as Chief Jus- 
tice August 29, 1883. 
was conferred upon him by Colby University 


| trance his listeners. 
The degree of LL.D. | 


in 1884, by Bowdoin College in 1885, and | 


by Yale in 1893. In 1891 he was elected 
a trustee of Bowdoin College. 
No sketch of Chief-Justice Peters would 


He never says any- 
thing that wounds the feelings of others and 
at the same time he is audacious in punctur- 
ing shams and all kinds of pretense. The 
presence of grave college-presidents, his 


| dignified associates on the bench and sober 


be complete without reference to his after- 


dinner speeches. No matter what the occa- 


sion, whether it be a bar gathering, or a | 
meeting of Bowdoin or Yale alumni, his | 


presence is always the forerunner of the 
most enjoyable hour of the feast. His mirth 
and good-natured humor never fail to bring 
down the house with uproarious applause. 
He has the happy faculty of utilizing the 
occasion with thought appropriate to the 


} 
| 


time, while his talk is unstudied and mixed | 
with wit and jest which captivate and en- | 


and solemn members of the bar, does not 
deter him, for they all enjoy the fun and 
join in the laughter that will break out in 
spite of themselves. 

These speeches have never been reported. 
They are as unreportable as the bubbles of 
champagne, the delicious flavor of Chateau 
Yquem, or the flash of diamonds and the 
songs of birds. Even if it were possible to re- 
produce his words, there would be still want- 
ing their setting with the occasion, and over 
all the speaker himself, beaming, debonair, 
bland — the inspiration of the hour. 


CASSIUS ON C4ESAR’S DEATH. 


By Benjy. F. BuRNHAM. 


Brutus: Cassius, go you into the other street, and part the numbers. 
Those that will hear me speak, let them stay here; those that will 
follow Cassius, go with him; and public reasons shall be rendered of 
Ceesar’s death. — Jutius Ca#sar: Act III, Scene 2. 


Friends! Romans! 


Nobler title hath no man 


Than that which hails him citizen of Rome. 
Are you not patriots all? I know ye are. 
But if, too fondly proud, I'm self-deceived, 
And there stand here a single human form 
That shrines a heart not throbbing with Rome's weal, 
Let such one close his ears and slink away, 
Whiles I, with this poor tremulous voice, 
Yet with most honest purpose do protest 

My solemn yearning that in this grave hour 
We think no thought, precipitate no deed, 
That is not offspring of brave reason’s throes. 
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Pain hath a wholesome office. Giddy Joy 
Deranges oft the mind’s glad mustered force. 
In mourning mood the soul is at her best. 
Serenely then doth Sympathy enthrone 
Sweet Charity upon the judgment seat. 


My candid brother, if thy good right hand 
Become, through reckless, overgrasping use, 
Diseased, — offensive past medicament, — 
But ere insidious poison pulsing on, 
Enleavens dire destruction through thy frame, 
Some surgeons with unflinching nerve confront, 
Pounce on the inflated nuisance, cut it off, 
And then, with burning cautery applied 
Along the quivering, expiating flesh, 

Arrest the covert intercourse of death, 
Are not those faithful fortitudes thy friends? 


So were our trusty senators convened 
In conclave o’er the body politic ; 
And searching with unshrinking scrutiny 
A member boasted to be Rome’s right hand, 
Detected subtle symptoms moribund 
In its disordered, unrestrained outreach 
Usurping functions of the corporate whole. 


To amputate that hand incurable 
Was a most grievous duty to be done; 
But its behest the hero statesmen heard, 
Albeit bemoaned they the exigency. 
No less they cherished all the memories 
Of that hand’s ministrations to the State; 
No less they listened to the whisperings 
Of private friendship’s gratitude and grace; 
But louder came to patriot ears the call 
Of country. So the consequent response. 


There needs no prescience to forecast the doom 
Of commonwealth whenever government 
Becomes not by and for the people all. — 
Lo, Brutus now holds forth in yonder street! 
Go we and listen, for methinks he saith 
He loved not Czsar less but Rome the more. 
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LONDON LEGAL LETTER. 


Lonpon, Oct. 2, 1895. 


N incident of what may very properly be called the 
silly season — that long hiatus in domestic life when 

the urban denizens leave their comfortable homes for un- 
comfortable lodgings at the seaside, when the law courts 
are hermetically sealed, when the theatre audiences are 
made up of country cousins, and even staid, respectable and 
leading newspapers open their columns to lengthy com- 
munications on such trivialities as “The Age of Love,” 
— illustrates the differences between the customs of the 
English and American people, and the law which has 
grown up in the two countries out of these divergent 
customs. The other day it was announced that Mrs. 
Langtry had lost £40,000,a cool $200,000 worth of jewels. 
She had gone abroad, and before doing so had deposited a 
box containing these jewels with her bankers. A few days 
thereafter a messenger appeared at the bank with what 
purported to be an order from Mrs. Langtry requesting the 
delivery to him of the jewels. The bank gave them up, 
and it was not until weeks had elapsed, and Mrs. Lang- 
try had returned to town, that it was discovered that the 
order was a forgery. It had been very cleverly executed 
upon a sheet of note paper which had either been pur- 
loined from Mrs. Langtry’s writing-table or made in exact 
imitation of that used by Mrs. Langtry and bearing her ad- 
dress engraved thereon. In America, it is fair to presume, 
there would be a grave question as to the responsibility of 
the bank. Here its exemption from liability arouses no 
controversy, except perhaps among laymen. The loss will 
unquestionably fall upon Mrs. Langtry; and that her legal 
advisers appreciate this is evident from the fact that they 
are making diligent efforts to recover the valuables and 
that Mrs. Langtry is offering a reward of £500 for such 
information as will lead to the conviction of the offender. 
Banks in England and banks in America are very different 
institutions, and are governed by widely dissimilar laws. 
The American bank is purely and simply a moneyed in- 
stitution, and deals in nothing but cash and its representa- 
tives. Here even the modern joint-stock banks preserve 
some of the features of the old-fashioned family banking 
firms, and receive into their custody the valuables of their 
clients of whatsoever nature, just as two hundred and fifty 
years ago the banks of that time were accustomed to nightly 
take their coin and currency to the Goldsmiths Company 
for safe keeping. This part of the business of the modern 
bank is rarely charged for, particularly where the customer 
maintains a satisfactory balance to his credit; and thus Mrs. 
Langtry’s bankers escape liability on the ground that, being 
gratuitious or “ naked” bailees, they are not chargeable 
wjth ordinary negligence, but only with gross negligence. 
The leading case (Giblin v. McMullin, L. R. 2 P. C. 317) 
goes much further even than Mrs. Langtry’s. There a 
customer deposited his strong box, containing securities, 
with his bankers, who received nothing for their services, 
he himself retaining the key. Certain debentures were 
abstracted by the cashier; and it was held by the Privy 
Council that as there was no proof of gross negligence the 








bank was not liable. Such gratuitous bailment by banks is 
not customary in the United States, the convenient and 
impregnable safe deposit institutions being resorted to for 
the sake of greater safety. But it is not only in this respect 
that the banking customs and the laws of the two countries 
widely differ. 

Here if A gives B an open cheque payable to B or his 
order the bank upon which it is drawn will pay the cheque 
without making the slightest inquiry as to the identity of 
B. It suffices if the paying teller is satisfied of the genuine- 
ness of the drawer’s signature. Of course if the drawer’s 
signature is forged and the bank cashes the cheque, the 
bank is responsible to the drawer; but there its liability 
rests. The present Bills of Exchange Act provides that 
“‘where a banker upon whom a cheque is drawn pays it in 
good faith and in the ordinary course of business, it is not 
incumbent on the banker to show that the indorsement of 
the payee was made by or under the authority of the per- 
son whose indorsement it purports to be, and the banker is 


| deemed to have paid the bill in due course, although such 
| indorsement has been forged or made without authority.” 


And the act makes this remarkable definition of what is 
meant by “good faith” in the preceding sentence: “A thing 
is deemed to be done in good faith within the meaning of 
this act where it is in fact done honestly, whether it is done 
negligently or not.” This, standing alone, would seem to 
be a startling and monstrous perversion of the law in favor 
of the banker; but it is not as bad as it looks. The same 
Bills of Exchange Acts provide a way by which the drawer 
of a cheque may effectually protect himself if he desires 
to do so, and that is by “crossing ” his cheque “ generally ”’ 
or “specially.” The cheque is crossed ‘ generally ” when 
two parallel lines, usually about an inch apart, are drawn 
across the face of the cheque; thus crossed the cheque 
will not be paid across the counter of a bank, but only 
through the clearing house. The “specially” crossed 
cheque is one upon which and within the crossed lines the 
name of a particular bank is written. When thus crossed 
the cheque can be paid only to the bank thus designated. 
Then, the law says, provision has been made by which the 
drawer of a cheque may protect himself; and if he fails to 
avail himself of this protection, but issues “open” or un- 
crossed cheques, he must take the responsibility, and not 
the bank. This custom thus sanctioned by law works ad- 
mirably and to a greater degree of convenience to the pub- 
lic than the American system, where, before a payee of a 
cheque may get it cashed, he must be known to the 
cashier or be vouched for — often to the extent of the 
voucher having to add his name to that of the endorsement 
of the payee, and incurring thereby an unpleasant responsi- 
bility. 

And in connection with Mrs. Langtry is another bit 
of gossip which is, or should be of interest to American 
lawyers. It is announced that, having acquired a domicile 
in California, she intends to obtain in that State a decree of 
divorce against her husband on the ground of his desertion 
of her and failure to support her. Such a decree, based 


upon such grounds, would, for reasons which are apparent 
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to the public, be a travesty on justice, and would tend to 
still further lessen, if possible, the estimation in which 
American divorce decrees are held in England. So much 
has been said about the anomalous character of divorce 
legislation in the Western States and the ease with which 
divorces may be obtained, that the subject is looked upon 
as exhausted and the evil one that must, perhaps on account 
of its iniquity, be left to work out its own remedy. But there 
is one feature of the subject to which, it is submitted, at- 
tention has not been drawn, and that is the responsibility 
of the judges who preside over the courts in which these 
facile divorces are granted. It seems to be naturally as- 
sumed by them that if the technical rules of procedure are 
complied with they have no option but to grant the de- 
cree. Such an exercise, or rather failure of exercise, of a 
judge’s prerogative is beyond the comprehension of an 
English lawyer. To him a judge is a judge in the broad- 
est meaning that can be given to the word. The function 
of the judge of any one of the English courts, from the 
High Court to the pettiest magistrate, is to administer 
justice — and not merely to see that certain technical rules 
of practice are complied with. If the judges of the courts 
in those States which have become most notorious for the 
looseness of their divorce practice could be induced to 
take this view of their functions, the evil would be greatly 
lessened if not altogether done away with. An illustration 
of how the system works at present and why the English 
people have a contempt for divorce practice in America 
has recently occurred here. In 1881 one John Reid Mc- 
Allister married, in a suburb of London. Two years 
afterwards he went to Omaha, leaving his wife to follow 
him when he had made the necessary arrangements for her 
home there. He sent her money sufficient for her support, 
and then, after having been in America a little over a year, 
wrote to his wife to join him. She packed her trunks, in 
which were a number of articles made by her own hands 
for his wear, and was about to sail when she received a 
cablegram, “ Don’t sail. Am leaving Omaha.” From that 
time until 1891 she never heard from him, and then 
through a third person she received a copy of a decree of a 
divorce which had been granted to him in June, 1888, by 
the “ District Court of the Third Judicial District of Omaha 
for Douglas County, the Hon, Eleazer Wakeley, one of the 
judges, presiding.” The decree, as usual, recites that the 
court finds that “due notice of the filing and pending of 
the petition was given to the defendant according to law 
and she has failed to answer or demur to said petition. 
And that said parties were married as set forth on the pe- 
tition and that the plaintiff has been wilfully abandoned by 
the defendant, without just cause, forthe term of two years 
prior to the filing of the petition, and that the defendant 
has committed adultery with one Mr. Roland as alleged in 
the petition.” 

It is of course unnecessary to say that there is not a 
word of truth, except as to the marriage, in any allegation 
of this recital. The wife, as a matter of fact, resided during 
the whole period of her husband’s absence, first with his 


| 
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mother and then with her own father. The mother-in- 
law’s house was on the same street and nearly opposite 
the house where Mrs. McAllister’s father has now been 
residing for nearly seventeen years. The address of the 
wife was constantly known to the husband. The Mr. 
Roland whom it is conjectured the decree refers to, is a 
physician who attended the wife during the fatal illness of 
a child who was born two days after the father left for 
Omaha. This physician, in all, paid three visits to the 
wife, and some one was in the room on each occasion, and 
the wife has never seen him on any other occasion. The 
details of this story are possibly no more striking than 
those of numerous other tales of a similar character which 
might be cited, and they are mentioned now only to draw 
attention to what is considered in this country a scandal- 
ous dereliction of duty on the part of the judge who pro- 
nounced the decree. It may be admitted that the pro- 
ceedings were regular on their face. The return of the 
sheriff undoubtedly showed that the defendant could not 
be found, and an order of publication was doubtless ob- 
tained. Then the plaintiff gave such evidence as he had 
been instructed was sufficient to entitle him to a decree, 
and the decree was pronounced. But, it is submitted, 
this is not in accordance with the spirit of the law, no 
matter how closely it adheres to the letter. It was un- 
questionably the duty of the judge, particularly as the 
proceedings were undefended, to see that justice was ad- 
ministered, and that no advantage was taken of the absent 
defendant. The statutes of Nebraska (Sec. 1428) pro- 
vide that suits for divorce shall be conducted in the same 
manner as other suits in courts of equity. They further 
provide (Sec. 1456) that no decree of divorce shall be 
made solely on the declarations, confessions or admissions 
of the parties, but the court shall in all cases require other 
satisfactory evidence of the facts alleged in the petition. 

In this case proof should have been required that the 
plaintiff had used every reasonable endeavor to inform the 
defendant of the filing and pending of the petition, and 
satisfactory evidence, other than that of the plaintiff, that 
the wife had deserted her husband and of her alleged 
adultery. The consequence of the miscarriage of the laws 
of Nebraska, under color of which this fraud was perpe- 
trated, are most deplorable. The decree will not be recog- 
nized here, where the wife is still bound by the marriage. 
By a wise provision of the statutes of Nebraska the decree 
of divorce may be set aside at any time on the ground of 
fraud. In this case the second wife whom the plaintiff has 
since married would be nothing more than his mistress, 
his children would be illegitimate and he would be liable 
to a criminal prosecution for bigamy. 

The GREEN Bac is regularly read by hundreds of judges 
in whose hands are the power of divorce under laws 
which render such perversions of justice as is here out- 
lined possible. Is it too much to hope that some of them 
may determine to pursue such a course henceforth as will 
make a repetition of the McAllister case, or the occurrence 
of a Langtry case, impossible within their jurisdiction ? 
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CURRENT TOPICS. 


Up To SnuFrF.— Lord Chief Justice Russell certainly 
is, as we glean from a report in the London « Law 
Journal” of a meeting of the Hardwicke Society, 
at which there was a notable attendance of big-wigs. 
The account says: ‘* During the evening Mr. Edward 
Atkin, senior-member of the committee, made an in- 
formal presentation of a silver snuff-box to the presi- 
dent, as the representative of the society. The box 
is to be known as ‘the Russell Snuff-box,’ and is 
intended to commemorate the elevation of Lord Rus- 
sell of Killowen to the dignity of Lord Chief-Justice 
of England. It was subscribed for by members of 
the society.” The president then proposed the 
health of «* Our Guest,” the Lord Chief Justice, and 
invited him «to take the first pinch of snuff from the 
Russell snuff-box, which his lordship did amid loud 
cheers.” Then his lordship responded felicitously, 
saying among other things: ‘The little incident 
with which the speech of the president concluded 
peculiarly gratified him. It flattered one of his 
weaknesses. The days were gone by when a snuff- 
box was considered part of the necessary equipage of 
a gentleman. The lines — 


‘Sir Plume, of amber snuff-box justly vain, 
And the nice conduct of a clouded cane,’ 


Still, the handling of a 


It had a soothing 


were a relic of the past. 
snuff-box was eminently judicial. 
effect upon the mind; it was a mode of occupying | 
one’s self and distracting one’s self when M<Call, and 
Crump, and Lawson Walton were making their most | 


brilliant points. He really regretted to know that 
that habit of snuff-taking had fallen almost into com- 
plete desuetude at the Bar. He remembered Sir 
James Bacon telling him, on one occasion, that when 
he was a junior, there was not a single man in the 
court, from the judge on the bench to the usher, 
who did not carry a snuff-box, and he ended by 
saying, ‘ Here I am, the only man left with a snuff- 
box.’”” Lucky Q. C.’s to be thus named by his lord- 
ship! Good for a great many retainers, one would 
say, anda much better advertisement than to be 








‘«named” by the Speaker. In speaking of things 
that had been done by the famous society he said: 
‘«It passed resolutions of sympathy with that great 
Republic of the West whose honored representative 
was there that night in the presence of his old and 
highly esteemed friend, Mr. Bayard; and it patted 
the people of the United States upon the back when 
they re-elected that distinguished man and great 
character, Abraham Lincoln, as President of that 
country.” The health of our minister being drunk, 
Mr. Bayard, ‘‘who was most cordially received, re- 
sponded.” We and the old folks seem to be growing 
verychummy. Snuff-taking in this country has fallen 
into ‘* innocuous desuetude,” except in some of the 
southern States, where the inhabitants practice 
‘« snuff-dipping,” which consists, we believe, in dip- 
ping a stick in snuff and prodding the gums with it. 
We doubt that there is a snuff-box on the Supreme 
Court bench. Butit is pleasant to read of these friendly 
proceedings, and to take snuff with a friend is more 
agreeable for some than to take a cigar with him; 
and it is certainly much more cleanly than to take a 
chew with him. The ability to take snuff without 
sneezing, however, is probably one of the lost arts. 
Mr. Moore, in his recent history of «* The American 
Congress,” says of a time about three-quarters of 
a century ago: ‘* It was the custom in both houses 
of Congress to have great silver urns, filled with 
the choicest and most fragrant ‘Maccaboy’ and 
‘Old Scotch’ snuff, placed where the members could 
help themselves freely to the nose-titillating pulver- 
ized tobacco. Snuff-taking was then a very common 
habit with the congressmen, and it was no unusual 
thing to see a speaker, who was pouring out words 
of eloquence on the floor of the House or the Senate, 
stop suddenly, walk over to the snuff-urn, fill his 
nose, sneeze two or three times, flourish a bandanna 
handkerchief, and then walk back to his place and 
resume his remarks. Some of the old members had 
considerable reputation as graceful snuff-takers. Mr. 
Macon, who presided over the Senate so long, took 
snuff with such perfection that he was admired by all 
the senators; and Mr. Clay, who imitated the 
French, was not far behind him in grace and polished 
ease.” 
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THE NEGRO’s RiGHTs. — There has been recent 
occasion to find a little fault in these columns with 
Noah Brooks for some utterances against Charles 
Sumner; and now comes Mr. E. H. Bristow, defend- 
ing Chief Justice Taney against the charge attributed 
by Mr. Brooks, that he decided that ‘* the negro has 
no rights which the white man is bound to respect.” 
It is familiar history to lawyers that the Chief-Justice 
did not make that statement as an expression of his 
own opinion, but as the result of a historical review 
of the opinions of a former time; and as such it was 
eminently correct. We hardly think that Mr. Brooks 
isopen to the charge of mis-statement or miscon- 
struction in this instance. What he said was that 
the Chief-Justice made ‘‘his decision to the effect 
that the negro has no rights that a white man is 
bound to respect.” The decision was to that effect, 
and the North so construed it, for it decided that 
under the laws of Missouri the negro was not a citi- 
zen and could not wage his suit in court. This is 
probably all that Mr. Brooks intended to convey. 
Taney, it is said, did not approve of slavery; he 
emancipated his ownslaves. There is no expression 
in his famous opinion indicating his approval of the 
system. He merely states the facts and the legal 
deductions which seemed inevitable to him. Un- 
doubtedly he sincerely thought that a decision the 
other way would precipitate disunion and war. But 
such a decision could not have had that effect more 
distinctly than the one made. It is not on the face 
of the opinion that one finds anything dishonorable 
or immoral, but in the secret history of it, as exposed 
by Mr. Justice Curtis and recorded by his biogra- 
pher, Mr. Ticknor, there is shown an evident want 
of candor and fair dealing on the part of the Chief- 
Justice, which was resorted to in order to lug in the 
question of citizenship. But after all, there was no 
more log-rolling than in the Dartmouth College case, 
and the affair has turned out as God meant it should. 
It is due to the Chief Justice to point out that he did 
not use the expression in question as his own view, 
and to Mr. Brooks that the latter did not allege that 
the Chief-Justice did. 


LIBEL BY MONUMENT. —Is there such a thing? 
Our friend Appleton Morgan thinks so, for he sends 
us, with a suggestion to that effect, a copy of an in- 
scription from a stone in the old burying-ground at 
Brimfield, Mass., which runs as follows: ‘* Mr. Ezra 
Wood died 6 November 1812, aged 20. His death 
was occasioned by a blow of a stone on the head 
from the hand of Hiram Stebbins, maliciously thrown 
at him.” Then comes a stanza, alleging that ‘* His 
Saviour called him home,”-—as he did Stephen, it 


appears. No doubt this was a libel, unless it could 





be justified. It is a wonder that the allegation was 
not of a ‘‘ rock,” for stones were commonly called 
‘rocks ” in old New England, and generally they 
were ‘‘heaved,” @ /a the Trojan heroes. But no 
fault should be found with this monument, — it is 
only giving stone for stone. 

LorpD JUSTICE BOWEN.— The London * Law Jour- 
nal” gives a copy of the Latin inscription on a marble 
tablet placed by the Benchers in the vestibule of the 
chapel of Lincoln’s Inn. It seems rather late in the 
day to put epitaphs in Latin (especially when it must 
necessarily be somewhat hoggish) instead of English, 
which will probably outlive Latin; and it seems es- 
pecially inappropriate to do so in the case of one 
whose chief, if not his only fame, will rest on his 
translation of the first six A£neids into English verse! 
At least the Benchers might well have made some 
allusion to this elegant performance in the Latin epi- 
taph. But perhaps they thought the translation sac- 
rilegious. 


A NEw LEGAL RELATIONSHIP. — ‘‘ Law-Book 
News” speaks of Mr. Charles F. Beach, Jr., as 
‘¢ author, or at least god-father, of many legal treat- 
ises.” This is not strictly accurate. He is their 
father-in-law. The slur on Mr. Beach is undeserved. 
His books are good, whether he did all the work him- 
self or not. Raphael did not always paint the whole 
of a picture; but he designed it, and he and his pu- 
pils executed it. 


‘* CURRENT EVENTS OF INTEREST TO LAWYERS 
AND LAw-STUDENTS.” — Under this head, the very 
comely and readable «‘ The Law-Students’ Helper,” 
of Detroit, announces that ‘‘ July 7th —A daughter 
is born to the President and Mrs. Cleveland.” 


NOTES OF CASES. 


THE HvusBAND— SEDUCER.—JIn Kroessin v. 
Keller, 27 L. R. A. 685, the Minnesota Supreme 
Court hold that a married woman cannot maintain an 
action of crim. con. against another woman, in the 
absence of proof that the husband was enticed away, 
or induced to abandon or desert his wife. The Court 
distinguish the class of cases, of which Westlake v. 
Westlake, 34 Ohio St. 621 ; 32 Am. Rep. 397, is the 
pioneer, and which has been so generally followed, 
on the ground that it was a case of desertion induced 
by the defendant. The Court admit that the New 
Hampshire and Indiana cases warrant the plaintiff's 
contention. The decision in the principal case is 
based on the notion that ‘* such actions would seem 
to be better calculated to inflict pain upon the inno- 
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cent members of the families of the parties than to 
secure redress to the persons injured. The power to 
bring such actions would furnish wives with the 
means of inflicting untold misery upon others, with 
little hope of redress for themselves.” This seems 
to us little short of puerile. 


‘¢THE GOLD CurE.”’—Are the courts growing 
more tender of drunken adults than of sober infants? 
It would seem so from Mayor v. Keeley Institute, 
Maryland, 27 L. R. A. 646, which holds that a 
statute authorizing any habitual drunkard to be sent 
for treatment and cure to an institution within the 
State maintained for such persons, at the expense of 
the county or city of his residence, if neither he nor 
his petitioning kin is financially able to incur the ex- 
pense, does not make an unconstitutional use of 
money raised by taxation. Here is paternalism for 
you. Truly «*the devil lays pillows for drunken 
men to fall on.” The court observe : — 

“Tf the legislature has authority, which we do not ques- 
tion, to treat habitual drunkards as a class of citizens who 
are entitled to be restrained or medically cared for by 
placing them in institutions for treatment, it would natu- 
rally follow that in so far as the iaw applies to the citizens 
of Baltimore, the expense of the treatment of its halitual 
drunkards ought reasonably to be borne by it. It was held, 
as already stated inthe Regents’ Case, supra, that the gov- 
ernment ‘has the sole right, as trustee of the public inter- 
est, to inspect, regulate, control, and diréct the corporation, 
its funds and franchises.’ It is one of the gravest con- 
ditions of the century in which we live, and of which leg- 
islators have been compelled to make observation, that the 
victims of the excessive use of alcoholic stimulants, nar- 
cotics, etc., have grown to be legion, not of healthy, robust 
manhood, but of broken, debauched, and decrepit men, 
against whom and for whom, as a class, public sentiment 
has a right to appeal to the legislature for protection. 
Lord Bacon has said, ‘That all the crimes on earth do 
not destroy so many of the human race, nor alienate so 
much property, as drunkenness.’ Mr. Justice Harlan, de- 
livering the opinion of the court in Mugler v. Kansas, 123 
U. S. 623, says: ‘There is no justification for holding that 
the State, under the guise merely of police regulations, is 
here aiming to deprive the citizen of his constitutional 
rights; for we cannot shut out of view the fact, within the 
knowledge of all, that the public health, the public morals, 
and the public safety may be endangered by the use of in- 
toxicating drinks; nor the fact, established by statistics ac- 
cessible to every one, that the idleness, disorder, pauperism, 
and crime existing in the country are in some degree, at 
least, traceable to this evil.’ Mr. Tiedeman, in his work 
on the Limitation of Police Powers, says: ‘It is the policy 
of some States, notably New York, to establish asylums for 
the inebriate, where habitual drunkards are received and 
subjected to a course of medical treatment, which is calcu- 
lated to effect a cure of the disease of drinking, as it is 
claimed to be. A large part of human suffering is the al- 
most direct result of drunkenness, and it is certainly to the 








| 
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interest of society to reduce this evil as much as pessible. 
The establishment and maintenance of inebriate asylums 
can, therefore, be lawfully undertaken by the State.’ ” 

This is well, but it would seem better to suppress 
the sale of intoxicants than to try to mend up the 
sufferers ; better to stamp out the origins of the dis- 
ease than to endeavor to cure the patient. 


ACCIDENT — VOLUNTARY EXPOSURE TO DANGER. 
— The most impudent class of persons in the com- 
munity are insurers against accident, and the most 
bare-faced and impudent contention they ever made 
in the courts is to be found in Hess v. Van Auken, 
New York Common Pleas, in alate number of the 
Miscellaneous Reports. 

A cashier of a bank went to a saw-mill to get 
some boards cut of a certain length for the bank. 
He stayed during the cutting, and slipping on a con- 
cealed block on the floor, fell against a circular saw 
and his hand was cut off at the wrist. The insurers 
contended that he had * voluntarily exposed ” him- 
self to the danger, but the court could not see it. 
Judge Bookstaver observed that the respondent’s 
‘¢ contention seemed to be that the plaintiff walked 
into the mill and cut off his hand.”” The respondent 
also had the impudence to request the trial judge 
to charge that he was ‘‘ operating the saw” when 
hurt. 


PAYMENT -OF WAGES.—In re House Bill No. 
1230, 28 L. R. A. 344, the Massachusetts judges 
answer the legislature, on requirement of their opin- 
jon, that a statute requiring manufacturers to pay 
wages of their employees weekly, although applying 
to individuals as well as to corporations, is valid under 
the Constitution which authorizes legislation over * all 
manner of wholesome and reasonable orders, laws, 
statutes and ordinances,” ‘+ for the good and welfare 
of the commonwealth,” and makes no express pro- 
vision for freedom of contracting. This is probably 
the first time that such legislation has been upheld in 
respect to individuals. The Court say: 

“Tt is well known that in some of the States of this 
country legislation similar to that proposed has been held 
unconstitutional by the courts, sometimes on the ground 
that it is partial in its character, but more frequently on 
the ground that it interferes with what is called the liberty 
of contract, which, itis said, either as a privilege or as 
property, is secured to the inhabitants of a State by its con- 
stitution, or by the Constitution of the United States. In 
some of these decisions a distinction has been suggest- 
ed or made between the rights of natural persons and the 
rights of corporations, and such legislation has been 
deemed valid with respect to corporations whose charters 
were subject to alteration, amendment, or repeal by the leg- 
islature, or which, being foreign corporations, were per- 
mitted to do business in the state under such conditions as 
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the legislature might impose, while the legislation has been 
deemed void with respect to natural persons. Some re- 
cent decisions on this subject are the following: Leep v. 
St. Louis, I. M. & S. R. Co. 58 Ark. 407, 23 L. R. A. 264; 
State v. Peel Splint Coal Co. 36 W. Va. 802,17 L. R. A. 
385; Hancock v. Yaden, 121 Ind. 366, 6 L. R. A. 576; 
State v. Brown & S. Mfg. Co. 18 R. I. —, 17 L. R. A. 856; 
Shaffer v. Union Min. Co. of Alleghany County, 55 Md. 
74; Tilt v. People (Ill; Feb. 1795) 40 N. E. Rep. 462.” 


The judges cite their recent holding that a law for- 
bidding the employment of women, although adult, 
more than ten hours a day, is valid ; and this too we 
believe stands alone, at least in relation to individ- 
ual employers. (Com. v. Hamilton Man. Co. 120 
Mass. 383.) The way in which the court gets 
around the argument that a woman has a right to 
work as many hours as she chooses seems to us a 
quibble. The Court concede that she has, but say 
that the law in question merely forbids her employ- 
ment by any single employer for more than ten hours ! 
The advantages of a police and health bill which for- 
bids a woman to work more than ten hours a day for 
a particular employer, but allows her to work, say, 
six hours more for another employer on the same 
day, are not obvious. We regard the opinion as 
unsound. Adult and sane people have a natural right 
to contract without leave of any constitutional per- 
mission. If A is willing to work for monthly pay- 
ments he certainly ought to be allowed to do so, and 
if he is not willing he can stop. The argument that 
the law is valid because it is wholesome is not very 
convincing, for a law compelling men to go to church 
and to vote would be wholesome, but it would not be 
valid. We do not see that the peculiar language of 
the Constitution gives the legislature any wider pow- 
er of law-making than under ordinary constitutions, 
but it certainly is an implied power, under any con- 
stitution, that the legislature may make wholesome 
and redsonable laws for the good and welfare of the 
commonwealth. But we do not think it ‘* reason- 
able ” to enact that a housewife shall pay her cook, 
or a farmer his haying-hand every week. It is not 
necessary, for the employee has a simple remedy — 
he can quit. It is not reasonable, for it makes a uni- 
form rule that may not be convenient for many, and 
is inquisitorial when applied to all. The Court say: 
«¢ We know of no reason derived from the Constitu- 
tion of the commonwealth or of the United States 
why there should be a distinction made in respect to 
such legislation between corporations and persons 
engaged in manufacturing, when both do the same 
kind of business.” The Constitution may not point 
out any distinction, but there is one in the nature 
of things. The legislature has an arbitrary right to 
regulate the conduct of corporations, which are its 
creatures, and exist only by its will, unless it has failed 


” 





to reserve such right, but it has no such corresponding 
right in respect to individuals, We find an incon- 
sistency between the reasoning of this opinion and 
that in Com. v. Perry, 155 Mass. 117; 14 L. R.A. 
325, which disapproved a law forbidding an employ- 
er to deduct wages of weavers for bad work. In that 
case the prohibition in the Federal Constitution of 
laws impairing the obligation of contracts was recog- 
nized, but in the opinion in question it seems to be 
ignored because there is no similar provision in the 
Massachusetts Constitution. In the Perry case the 
court characterized the right assailed by the statute 
as ‘¢an interference with the right to make reason- 
able and proper contracts in conducting a legitimate 
business,” and derived that right from the constitu- 
tional guaranty of the right of «* acquiring, possess- 
ing and protecting property.” It might well be that a 
manufacturer could not pay his employees weekly, 
and the requirement that he should would break up 
his business and prevent him from acquiring property. 


REASONS FOR DISCHARGE OF EMPLOYEE.—In Geor- 
gia, in 1891, a statute was passed requiring incorpor- 
ated railroad, telegraph and express companies to 
give to discharged employees or agents the reasons 
for their discharge when removed, under penalty of 
$5,000 for refusal to comply, to be recovered by the 
party aggrieved. This law has been declared invalid 
in Wallace v. Georgia etc. Ry. Co. 22 Southeast- 
ern Rep. 579. The Court wrote no opinion, but in 
its official syllabus observed : 


“ Liberty of speech and of writing is secured by the Con- 
stitution, and incident thereto is the correlative liberty of 
silence, not less important nor less sacred. Statements or 
communications, oral or written, wanted for private infor- 
mation, cannot be coerced by mere legislative mandate at 
the will of one of the parties and against the will of the 
other. Compulsory private discovery, even from corpora- 
tions, enforced, not by suit or action, but by statutory ter- 
ror, is not allowable where rights are under the guardian- 
ship of due process of law.” 


The New York Law Journal points out that 
this is analogous to the decision of the Missouri 
Supreme Court, in State wv. Julow, 31 South- 
eastern Rep. 781, holding void a statute which 
assumed to prohibit employers from dismissing ser- 
vants on account of their membership in labor un- 
ions. Under the Massachusetts opinion above cited, 
we do not see why both these statutes would not have 
been upheld as for the ‘‘ good and welfare” of the 
State. Constitutional provisions for ‘* general wel- 
fare” are very elastic and have always been fruitful 
of discussion. 
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To the Editor of the ** Green Bag.” 

As a contribution to the curiosities of legal prac- 
tice in the ‘* wild and woolly West,” I send you the 
following two incidents which have happened within 
my knowiedge and which I can vouch for as true. 

A few years ago, a thriving city of the second class 
in Kansas found it necessary to raise a loan of 
$50,000. At a meeting of the council to arrange 
details, the question was discussed as to the rate of 
interest the bonds should draw. Some were in favor 
of five per cent, while others urged that the rate 
should be five and a half, in order to secure bigger 
money on the sale of the bonds. During the pro- 
ceedings the city attorney advised the council that 
the proposed bonds must bear not less than six per 
cent, and gave as his reason that such was the legal 
rate of interest prescribed by statute. 

The same attorney, in defending a case against his 
city, demurred to the petition as follows : — 





Plaintiff 
US. In the District Court of 
The City of —— County, Kansas. 
Defendant. 

And now comes said defendant and demurs to the pe- 
tition of plaintiff, herein filed, on the ground that said pe- 
tition does not set forth facts sufficient to constitute a cause 
of action. 











City Attorney for Defendant, the City of . 
State of Kansas, 
County of » SS. 

The City of by its attorney being duly 
sworn, says that the statements made in the foregoing de- 
murrer are true as he verily believes, 

City Attorney for Defendant, the City of ——. 

Sworn and subscribed, etc.” 




















There are as many good lawyers in Kansas to the 
square inch as in any other State in the Union, but 
— there are others. N. 








LEGAL ANTIQUITIES. 


Tue Court of Star Chamber seems to have been, 
or pretended to be, a careful guardian of private 
morals ; for it desired the principals of the Inns 
of Court and Chancery not to suffer the gentle- 
man students to be out of their houses after six 
o’clock at night “without very great and neces- 
sary causes, nor to wear any kind of weapon.” 
And we read of the Earl of Surrey, Thomas 
Wyatt, and young Pickering, beinz summoned for 
breaking windows, and eating flesh in Lent; all 
were committed to the Tower, but soon dis- 
charged. 





FACETIZ. 


Sir Henry Hawkins has a reputation as a witty 
judge. Recently a prisoner pleaded guilty of lar- 
ceny, and then withdrew the plea, and declared 
himself to be innocent. The case was tried, and 
the jury acquitted him. Then said Sir Henry 
Hawkins :— 

“‘ Prisoner, a few minutes ago you said you were 
a thief. Now the jury say you are a liar. Conse- 
quently, you are discharged.” 

A LAWYER, residing in the North of England, 
and noted for his laconic style of expression, sent 
the following terse and witty note to a refractory 
client, who would not succumb to his reiterated 
demands for the payment of his bill. “ Sir, if you 
pay the enclosed you will oblige me. If you do 


| not, I shall oblige you.” 


A CERTAIN lawyer in Mobile, Alabama, always 
identifies himself squarely with his clients. In 
stating a damage case lately he said: “We got 
on the Dauphin Street car down town and when we 
reached Bayou Street signalled to the conductor 
to let us off, as we lived near there. He paid no 
attention to us and we attempted to get off. It 
so happened that we slipped and our leg was 
caught by a wheel and crushed. Zhe fact is we 
were somewhat drunk at the time.” 
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A story is told of one of her Majesty’s judges | 
| some time before designated certain active politi- 


wno is as remarkable for the quickness of his eyes 
and ears as for the keenness of his intellect. The 
other day a stranger in court, espying a friend, 
addressed him in a stage whisper with : — 

“‘ Halloa, old man! I haven’t seen you lately, 
Are you all right?” 

The remark was hardly heard beyond the near- 
est bystanders, and there was, consequently con- 
siderable bewilderment among those engaged in 


the case before the court when the judge looking | 
| lifiers, and is now electioneering among the gentle- 


up from his notes, observed : 


“If the old man is all right, he had better go | 


outside and say so.” 


of John Randolph, in which that gentleman had 


cians as partners under the firm name of “ James 
Madison, Felix Grundy, John Holmes and the 
Devil,” and asked Mr. Holmes with the view of 
making a severe cut, what had become of that 
celebrated firm. Mr. Holmes immediately sprang 
to his feet, and said, “‘ Mr. President, I will tell 
the gentleman what has become of that firm: the 
first member is dead, and the second has gone 
into retirement, and the last has gone to the Nul- 


man’s constituents! and thus the partnership is 
legally dissolved.” The laugh produced on the 


| occasion was wholly at the expense of Mr. Tyler. 


“SUPPOSE a witness, that you yourself had | 
called in a case, failed to testify as you believed | 


he would, and, in fact testified the other way, 
what would you say?” asked an examiner. 

Various emotions passed over the face of the 
student, who, at last, taking in the enormity of the 
treachery of the witness, cried out indignantly, “ I 
9? 


should say it was misplaced confidence ! 
— N. Y. Law Journal. 


At Ithaca, New York, a number of years ago, 
a prominent citizen was under arrest for the vio- 
lation of the excise law. The case had been put 
over once or twice and it was discovered on the 
opening of the Court that the plaintiff's attorney 
was not ready to go on nor was he in Court. 
The District Attorney arose and moved that the 
case be dismissed. Hardly had he made the 
motion for dismissal, when a voice was heard, “I 
second the motion, Mr. Judge.’”’ The one who 
had so energetically seconded the motion of dis- 
missal was no other than the eccentric defendant 
in the suit. 


One of the ablest and most brilliant lawyers at 
the York County (Maine) Bar was John Holmes of 
Alfred who was widely known for his wit and sar- 
casm. An opportunity was seldom lost by him 
of exhibiting his opponent in a ridiculous position. 
An instance of this kind occurred while a mem- 
ber of the Senate of the United States, in the dis- 
cussion on Nullification. Mr. Tyler of Virginia, 


| “What is an agnostic, Judge?” 








afterwards President, alluded to a satirical remark 


Jupce WiiuiaAM E. CLarke of Marengo County, 
Alabama, is a man of marked individuality, and 
conducted the court in the Mobile circuit with 
promptness and decision. During one of the 
many trials of a famous insurance case in Mobile, 
some years ago, a juror was objected to as an 


agnostic. He was excused at the request of both 
sides. At recess for dinner, a juror going down 


the steps with the Judge said that he had observed 
a man was excused because an agnostic, and asked, 
Judge Clarke 
took the matter under advisement for a moment, 
and then replied sententiously, “ An agnostic zs a 
d—d fool!” In some theological quarters this 
definition would probably be accepted as strictly 
correct. 





NOTES. 


It is seldom that locality disintegrates crime, 
but a New York penal statute now makes shaving 


| the beard on Sunday on one side of the Brooklyn 


Bridge a penal while it is allowable on the other 
side. Why it should be unnecessary for one 
citizen to employ a tonsorial artist in one place 
during church time but necessary for another 
citizen is a question soon to be considered by an 
appellate judge. A Brooklyn barber was caught 
“red handed ” by the police while lathering a cus- 
tomer on a Sunday morning and haled before a 
justice of the peace, who said “this is indeed a 
barber-ous statute, but I must enforce it with a 
small fine. But, Mr. Policeman, hereafter don’t ar- 
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rest the barber until he has completed the shaving. 
The latter’s offence will be no greater after he has 
used the razor than it was while he was only em- 
ploying soap and brush.” 


THE following anecdote bears upon the thin 
partition dividing from illegality the proneness 
of some judges to impress on juries their opinion 
upon facts. 

Half a century ago, in New York City, James J. 
Roosevelt was, as justice of the Supreme Court, 
about to charge in Oyer and Terminer, a jury who 
had _ been listening to evidence against a man 
indicted for poisoning his wife. He thus began 
his address: “I am hardly fitted by my feelings 
to calmly submit the case: these have been so 
wrought up by the evidence describing this 
wretched man sitting hypocritically by the bedside 
of his wife, cheering her with words of comfort, 
while feeding her with poisoned soup.” 

The Justice had only ended this opening 
sentence when the accused’s counsel, James T. 
Brady, a more intrepid and alert defender than 
whom New York never knew, arose. “I beg 
pardon, your Honor for interruption, but I must 
object to your assuming at the outset that my 
client fed poison to his wife. We have disputed 
that there was poison in the soup.”’ “ Quite right,” 
returned the Justice ; “you do so contend, but I 
believe the evidence to the contrary. However, 
gentlemen, don’t be influenced by my opinion on 
the matter, for that is wholly within your province.” 
This of course killed exception. But the manner 
of the Judge was so pathetic that the jury con- 
victed. 


THE lawyers in the Wyoming legislature are to 
a man advocates of further extending suffrage to 
women. But they are met by frontier laymen with 
speeches of which the following from a Laramie 
newspaper is a fair specimen : — 

‘*] think women were made to obey men. They 
generally promise to obey, at any rate; and I think 
you had better either abolish this Female Suffrage 
act, or get up a new marriage ceremony to fit it.” 

‘*It ain’t no party question, this bill ain’t. 7 
wouldn’t let it come up in that shape. / would know 
better than that. This woman suffrage business 
will sap the foundation of society. Women can’t 





engage in politics without losin’ her virtue. It won't 
do her no good anyhow. She can’t earn a dollar no 
easier than half a dollar if she does vote. 

‘¢ No woman ain’t got no right to set on a jury 
unless she is a man, and every lawyer knows it, and 
I don’t bleeve it anyhow. I don’t think women juries 
has been a success here in Wyomin’. They watch 
the face of the judge too much when the lawyer is 
addressin’ em. That shows they ain’t fit for juries 
in my way of thinkin’. I don’t bleeve she’s fit for’t 
nohow. Wot right has she got on a jury nohow?” 


THE word culprit is often mistakenly used by 
counsel and judges, as made convertible with the 
word prisoner or accused, whereas, in its origin, it 
is synonymous with convict through confession. 
In early Norman times the minutes of the criminal 
court were kept by the clerks in French. ‘The 
pleas to indictments were entered either “ culp- 
able’? or “non-culpable.” If the former, the 
clerk made this entry, “cul,” short for full word 
of plea, adding the word “ prét,” French for 
ready, and together signifying on the record, 
guilty and ready for sentence. The minutes 
showed many enterings of culpret written hastily 
as one word. In time the “e” changed into an 
“i” and a culprit was known as a guilty man 
ready for punishment. ‘The word cu/padble appears 
upon the minutes of French magistrates and 
courts, as also the word /vé¢, to this day. 


EXAMINATIONS into the mental position and 
surroundings of jurors summoned in New York 
City for criminal trials in order to answer challenges 
for cause or to the favor are permitted by judges 
to become so liberally exhaustive that recently 
counsel for defense in a pending cause célebre 
asked a candidate for the jury-box, “ What con- 
stituted your breakfast this morning?’ Objection 
was made by prosecuting counsel, and the judge 
called upon the questioning lawyer to show the 
relevancy of his query. ‘Iam informed,” said 
the latter, “ that this juror is in the habit of eating 
pork-chops for breakfast, a most bilious food, and 
I cannot trust the life or liberty of a client to a 
man whose brain may be vitiated by the influence 
of bile.” The judge, however, allowed the 
question for what it was worth, when the juror 
answered, “I ate three pork-chops for my break- 
fast, and these always agree with me. I know 
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many hoggish men who do not eat pork.” He 
became admitted to the. jury box, and was the 
only one who voted for acquittal in the challenger’s 
favor, and procured disagreement. The verdict of 
the spectators to the prisoner seemed to be, “ Saved 
by pork-chops.” 


LITERARY NOTES. 


AN article in the October REVIEW OF REVIEWS by 
Percy R. Meggy, Secretary to the New South Wales 
Civil Service Inquiry Commission, throws light from 
the antipodes on some of the difficulties of the ever- 
present Civil Service problem. 


Dr. HENRY SMITH WILLIAMS writing of ‘Politics 
and the Insane” in the NORTH AMERICAN REVIEW 
for October, emphatically declaims against the preva- 
lent custom of allowing partisan politits to enter into 
the management of asylums where the dependent in- 
sane are cared for. 


IN an article at once crisp and solid, Fred. Perry 
Powers discusses in LIPPINCOTT’S MAGAZINE for 
October ‘*‘Ethics and Economics,” and shows that 
the world’s business must of necessity be conducted 
on business principles, and that considerations of 
philanthropy and sentiment, while of value in their 
proper place, are secondary, not primary. This 
paper is well fitted to prick some popular delusions. 


POPULAR SCIENCE MONTHLY 
Herbert Spencer shows in his paper on ‘¢ Pro- 
fessional Institutions” how the man of science 
and the philosopher are derived from the priest. 
The oldest science, astronomy, was first employed to 
fix the times for religious rites. The root of mathe- 
matical science can also be traced down to the an- 
cient priestly vocation. 


In the October 


Amonc the articles and stories announced for the 
November number of HARPER’S MAGAZINE are ‘‘A 
Pilgrim on the Gila,” by Owen Wister, a longer tale 
of the West than he has hitherto written ; a paper by 
W. D. Howells on ‘+ Literary Boston Thirty Years 


Ago ;” a description of his involuntary exile at a 


Central American port by Richard Harding Davis, 
called «*Out of the World at Corinth ;:” and short 
stories by Harriet Prescott Spofford, Brander Mat- 
thews, and Julian Ralph. 





| of Witch-Face Mountain” also appear. 


SCRIBNER’S MAGAZINE for October contains the 
first adequate account that has been published of the 
University of Chicago. Its author, Robert Herrick, 
is one of the Faculty. Having been a Harvard man, 
he is able to contrast the oldest and the youngest 
university. This article is a mast effective account 
of the actual university life that has been created out 
of nothing in three short years. The reader will real- 
ize that a tremendous educational force has grown 
beyond doubt of success in the middle of the conti- 
nent, and that it is dealing with a class of students, 
men and women, and with social conditions that are 
seldom met with in Eastern universities. Mr. Orson 
Lowell has made a remarkable series of pictures from 
life to illustrate this article. 


THE fiction of the October CENTURY consists of 
the closing chapters of Marion Crawford’s dramatic 
novel «*Casa Braccio,” with a remarkable scene in 
St. Peter’s at Rome, where two of his characters 
are accidentally locked in for the night. Mr. George 
A. Hibbard contributes a social sketch on a popular 
theme, entitled «‘An Earlier Manner,” and Mrs. 
McEnery Stuart a very laughable sketch entitled 
««Sonny’s Schoolin’,” of particular interest to parents 
and educators ; and there are three other brief and 
vivid stories by George Wharton Edwards in his 
series ‘‘The Rivalries of Long and Short Codiac.” 


Ex-Gov. JAMES M. ASHLEY contributes a timely 
paper to the October ARENA entitled ‘* Should the 
Supreme Court be Re-organized?” Gov. Ashley’s 
paper will be read with great interest. The same 
issue also contains a startling paper by A. R. Bar- 
rett, an Ex-Government Examiner for Failed Banks, 
entitled «* The Era of Fraud.” It should lead to 
prompt action, looking toward protecting the people 
from unscrupulous guardians of their funds. 


THE October ATLANTIC MONTHLY is rich in good 
fiction. Mrs. Ward’s powerful serial, ‘* A Singular 
Life,” is concluded. There is a further installment of 
Gilbert Parker’s «‘ Seats of the Mighty,” which in- 
creases in interest with each succeeding issue. Fur- 
ther chapters of Charles Egbert Craddock’s ‘*Mystery 
One of the 
most striking contributions is another Japanese 
study by Lafcadio Hearn, entitled «‘ The Genius of 
Japanese Civilization.” The third of Mr. Peabody’s 


| papers, ‘‘An Architect’s Vacation,” tells of «* The 


Venetian Day.” 





BOOK NOTICES. 
LAW. 





A TREATISE ON THE Law OF THE DomEsTIC RE- 
LATIONS ; embracing Husband and Wife, Parent 
and Child, Guardian and Ward, Infancy, and 
Master and Servant. By James Schouler, LL.D. 
FirtH Epirion. Little, Brown & Co., Boston, 
1895. Law Sheep, $6.00. 

Ir is now twenty-five years since the first edition of 
this work of Mr. Schouler made its appearance. 
The treatise was at once recognized as the standard 
authority upon the law of Domestic Relations and 
later editions have only served to strengthen its 
claim upon the profession as the leading work upon 
the subject. The present edition brings this law 
down to the present year. It is discouraging to 
learn from the author that the law of Husband 
and Wife is even more chaotic than it was twenty- 
five years ago, but Mr Schouler, so far as possible, 
brings order out of this chaos, and furnishes a 
clear and comprehensive analysis of the law as ad- 
ministered in England and the United States at 
the present day. 


TREATISE ON THE CONSTRUCTION OF THE STATUTE 
oF Fraups as in force in England and the 
United States. By Causten Brown. Firru 
Epition. Little, Brown & Co., Boston, 1895. 
$6.00 net. 

Tus is another work which has long been es- 
teemed by Bench and Bar as authoritative upon the 
subject of which it treats. There is no treatise better 
known to the legal profession, and this new edition 
will be heartily welcomed. Some nineteen hundred 
cases have been added and the text has been care- 
fully revised. 


A TREATISE ON THE LAW RELATING TO ELECTRICITY. 
By Simon G. Croswell. Little, Brown & Co., 
Boston, 1895. Law Sheep, $6.00 mez. 


A connection for some years with the Law Depart- 
ment of the Thomson-Houston and General Elec- 
tric Companies, suggested to Mr. Croswell the idea 
of writing this treatise, there being no work upon 


the subject fully adapted to the needs of cor- | 


porations and the profession. The varied uses of 
electricity have given rise to much litigation, and 
our courts have been called upon to decide many 
important and novel questions arising therefrom, and 
numerous statutes have been passed regulating 
their introduction and operation. In this work 
Mr. Croswell has collected in an orderly arrange- 
ment, all the laws relating to electricity, except the 


Patent Law Cases, and gives to the practicing law- | 
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yer a thoroughly reliable and comprehensive text 
book, which will fully meet his needs. Prominent 
among the subjects included in the treatise are the 
nature and qualities of the various franchises neces- 
essary for electric lines and the mode of acquiring 
them, including the important federal franchise of 
telegraph companies ; the liability of electrical com- 
panies for negligence in the construction and main- 
tenance of their lines and machinery ; the municipal 
ownership of electric light plants; the placing of 
wires underground ; the conflicting rights of electric 
railways and telephones in the same highways, etc. ; 
there are also important chapters on the taxation of 
electric companies and on electric railway accidents. 


Law oF NATURALIZATION IN THE UNITED STATES 
or America and of other Countries. By PRrEN- 
Tiss WersTeR. Little, Brown & Co., 1895. 
$4.00 net. 


Mr. Webster gives us in this volume a clear and con- 
cise exposition of the laws governing the naturaliza- 
tion of aliens in the United States and in other 
countries. It isa subject of legal as well as poli- 
cial importance, and one which, so far at least as 
the United States are concerned, calls for sober 
reflection on the part of our citizens. Mr. Webster 
leaves his readers, by comparisons, to draw thei 
own conclusions concerning the present condition of 
things, and suggest the remedies, if any, which 
should be applied. 


MISCELLANEOUS. 


A SINGULAR Lire. By Elizabeth Stuart Phelps. 
Houghton, Mifflin & Co., Boston and New 
York, 1895. Cloth, $1.25. 


Mrs. Phelps (Ward) has never written anything 
better than this story of «*A Singular Life.” 
It is a work which appeals to the best in cne’s 
nature and one which strikes a telling blow at 
dogma and bigotry. Emanuel Bayard, a young 
divinity student, is refused ordination by a Congrega- 
tional Council on account of his so-called heretical 
views, and finds his life work as a self-constituted 
preacher and teacher among the lowest classes in a 
seaport town. Patiently and lovingly he labors 
among them, and so endears himself to the rough 
fishermen that they come to reverence and almost 
worship him. Just as his work is crowned with 
more success than he had ever dared to hope for, 
comes his death, a violent one, at the hands of the 
liquor interest, to which he had given offense by de- 
stroying the traffic. ‘* One of the summer people, a 
stranger in the town, strolling on the beach that day 

. asked what that extraordinary display of the 
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signs of public mourning meant. An Italian, stand- 
ing near by, made answer,—‘‘ The Christman is 
dead.” The story is feelingly told, and will add 
largely to the author’s reputation. 


THe Wis—E Woman. A novel. By Clara Louise 
Burnham. Houghton, Mifflin & Co., Boston 
and New York, 1895. Cloth, $1.25. 


The Wise Woman is a delightful old lady who 
seems to be the confidant of all who are in trouble 
or perplexity, and who has the happy faculty of 
straightening matters out to the satisfaction of those 
concerned. The story is quite an interesting one 
and will serve to pleasantly while away a leisure 
hour. 


THE VILLAGE WatcH-Tower. By Kate Douglas 
Wiggin. Houghton, Mifflin & Co., Boston and 
New York, 1895. Cloth, $1.25. 

Six stories make up the contents of this volume, 
all of them told in Mrs. Wiggin’s inimitable manner. 
Pathos and humor are skilfully blended. Nothing 
could be more touching than «* The Fore-room Rug,” 
while «* The Eventful Trip of the Midnight Cry” is 
brimful of genuine humor. No one, Miss Jewett, 
perhaps, excepted, can depict New England life and 
character as does Mrs. Wiggin, and there is a charm 
and freshness inall she writes which endears her to 
her readers. 


Tue Lire or Nancy. By Sarah Orne Jewett. 
Houghton, Mifflin & Co., Boston and New 
York, 1895. Cloth, $1.25. 

Several of the stories which make up this volume 
have already appeared in print, but they are all 
worthy of preservation in book form. Miss Jewett is 
a story-teller Jar excellence, and her readers are in- 
debted to her for many an enjoyable hour. «+ The 
Life of Nancy ” will add to their debt of gratitude, 
for it contains some of the best things she has yet 
written. 


A Maperra Party. 
Century Co., New 
$1.00. 


By S. Weir Mitchell. The 
York, 1895. Leather, 


This dainty little volume, the latest issue in the 
«* Thumbnail Series,” contains a sketch and a story, 
neither of which has been heretofore published. In 
the sketch, which gives the title to the book, Dr. 
Mitchell quaintly narrates the history of Madeira 
wine, through the lips of a party of Philadelphia 
gourmets. ‘*A Little More Burgundy,” the story 
which follows the sketch, is a thrilling tale of the 








French Revolution, and is something quite different 
from anything Dr. Mitchell has heretofore favored us 
with. The volume is a delight to the eye and its 
contents furnish the reader with a rare treat. 


THE Cominc or THEODORA. By Eliza Orne 
White. Houghton, Mifflin & Co., Boston and 
New York, 1895. Cloth, $1.25. 


There is one thing to be said in praise of Miss 
White’s stories, the tone of all she writes is perfectly 
healthful and wholesome. ‘*The Coming of The- 
odora” is a simple story of home life, told in a 
simple and unpretentious manner. A sister gives up 
her vocation to enter her brother’s house as a mem- 
ber of the family because she feels that she is really 
needed, and then, of course, finds that she and her 
brother’s wife cannot get along amicably, and so 
finally goes back to her duties as a teacher. There 
is a love episode in Theodora’s life which comes to 
naught, and this is the only incident outside a rather 
humdrum existence. Out of these slight materials 
Miss White has made a very readable story. 


Houghton, Mifflin 
Cloth, 


CLARENCE. By Bret Harte. 
& Co., Boston and New York, 1895. 
$1.25. 

This isa story of absorbing interest. A husband 
who espouses the Union cause in the Civil War, and 
a wife who becomes a spy in the interests of the 
South are the central figures. Dramatic incidents 
and situations abound and the reader’s attention is 
held to the very end. The book is one of the best 
Bret Harte has yet written. 


FRoM JERUSALEM To Nic#a. The Church in the 
first three centuries. By Philip Stafford Moxom. 
Roberts Brothers, Boston, 1895. Cloth, $1.50. 


The eight lectures contained in this book were 
delivered by Dr. Moxom under the auspices of the 
Lowell Institute, in Boston during the past winter. 
They contain, described in an interesting, scholarly 
manner, the story of the rise of the Christian Church 
during the first three centuries of its existence. The 
lay reader will find much that is valuable and instruc- 
tive in this volume, and the pulpit will benefit by a 
careful perusal. Church history is a subject that 
neither minister nor laymen are generally well versed 
in, but by Dr. Moxom’s aid they have an opportunity 
to familiarize themselves with the early years of the 
Christian Church without wading through the vol- 
uminous and sometimes not easily obtainable church 
histories. Dr. Moxom’s style is delightful, and it is 
a pleasure to receive information from so interesting 
a teacher. 
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